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BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This case is before the Court on a petition to review and 
set aside a final order of the National Labor Relations 
Board. The Court has jurisdiction under Section 10(f) 
of the National Labor Relations Act, as amended, Act of 


June 23, 1947, ¢. 120, 61 Stat. 136, 29 U.S.C. §151, et seq. 
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In its answer to the petition for review, the Board has 
cross-petitioned for enforcement of its order. With respect 
to the cross-petition, the Court has jurisdiction under Sec- 
tion 10(e) of the National Labor Relations Act. 


The Board’s decision and order are reported in 137 
NLRB No. 100 (J.A. 2-22). 


STATEMENT OF THE CASE 


Petitioner, Local Number 5 of Washington, D. C., (re- 
ferred to hereafter as Local 5), is affiliated with the United 
Association of Journeymen and Apprentices of the Plumb- 
ing and Pipe Fitting Industry of the United States and 
Canada. Local 5 is a plumber’s local union having a 
geographical jurisdiction covering nearby Virginia and 
Maryland and the Washington, D. C. metropolitan area 
(J.A. 121). Within this area, Local 5 claims jurisdiction 
over all plumbing work, including all inside pipe and all 
outside pipe, that is, the metallic and non-metallic outside 


utilities inside of a property line (J.A. 120). In this same 
geographical area, there is another union affiliated with 
the United Association, Steamfitters Local 602. This Local 
has jurisdiction over steamfitting and pipefitting, such as 
power piping, as contrasted with the plumbing, which 
includes domestic water pipe, sanitary and storm sewers. 


Local 5 has a collective bargaining agreement with the 
Mechanical Contractors District of Columbia Association, 
Inc., as well as with several independent mechanical con- 
tractors in this area (J.A. 72, 121). These contractors 
perform plumbing and pipefitting work of every descrip- 
tion, both inside and outside, buildings in this area. The 
agreements with the Mechanical Contractors Association 
and the independent contractors are identical. The agree- 
ments provide, in Section 32 of Article XVII (hereinafter 
referred to as Section 32): 


“¢$ 32. It shall be a violation of this agreement for 
any contractor to contract for a job where plumbing 
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work has been withheld from the plumbing contract 
by either the owner or general contractor for the 
purpose of being installed by other than journeymen 
plumbers and their apprentices. Plumbing work in 
this paragraph shall include the installation of all non- 
metallic sewers within the property line including 
both sanitary and storm as well as open drain tile.”’ 
(J.A. 125). 


Article VI and Article XV, Section 6, provide that the 
contractor will install all piping in accordance with the 
work jurisdiction of the United Association and that 
plumbers will install all the pipe in a plumbing system 
(J.A. 120, 124). The jurisdiction of Local 5 embraces all 
facets of a plumbing system, including both the inside 
plumbing work and the outside sanitary sewers, water lines, 
and storm drains. 


In December, 1959, Sidney Grossman, President of 
Akron Mechanical Contractors (hereinafter referred to as 
Akron), requested a meeting with an officer of Local 5 to 


sign a union agreement for the Akron Company. Local 5 
had made no approaches to Akron—Mr. Grossman initiated 
the whole matter (J.A. 91, 96-98). Mr. Grossman visited 
Local 5’s office and talked to Leo DeChard, Business Agent 
of the Local. Grossman told DeChard that previous to 
that time he had been operating non-union but wanted 
to become a union contractor. During the course of the 
conversation, Grossman mentioned that he might get some 
work from the Arthur Venneri Company, a general con- 
tractor (hereinafter referred to as Venneri), and at this 
point DeChard pointed out to Grossman two pertinent pro- 
visions of Local 5’s uniform collective bargaining agree- 
ment. 


One of the provisions pointed out dealt with workmen’s 
compensation payments to injured employees, and the 
other section DeChard pointed out was Section 32, quoted 
above. DeChard told Grossman that Local 5’s contract 
was pretty stiff. He gave Grossman a copy of the agree- 
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ment and told him to take it back to his office, read it over 
carefully, have a lawyer review it, and then if he was 
willing to abide by it, sign it and return it by mail. 
(J.A. 35, 97, 110). Apparently Grossman was willing to 
sign the agreement at that time but DeChard insisted that 
he take it and study it before signing (J.A. 112). 


DeChard specifically pointed out Section 32 of the agree- 
ment to Grossman when he learned: that Akron might work 
for Venneri because in August of 1959, prior to the amend- 
ment of the Taft-Hartley Act (hereinafter referred to as 
the Act), Local 5 had had some difficulty with the Venneri 
Company on the Library of Medicine job at the National 
Institute of Health. Venneri was unable to obtain a plumb- 
ing subcontractor for that job because he had subcon- 
tracted the installation of the outside utilities to an exca- 
vating contractor. If a plumbing subcontractor, in agree- 
ment with Local 5, took only the inside plumbing work, 
he would have violated Section 32 of the agreement with 
Local 5. When Venneri was unable to obtain a mechanical 
contractor on this job, he contacted Local 5. Since Venneri 
was a newcomer to the area, Local 5 waived Section 32 of 
its agreement for a mechanical contractor to do the 
inside work only on that job. Thereafter, Venneri wrote 
two letters to Local 5, the first of which was rejected 
(J.A. 113), and the second of which was accepted 
(J.A. 114), in which he agreed to honor Local 5’s agree- 
ment with the mechanical contractors in the area on all 
future work of his company’ (J.A. 102-103). 


This present dispute arose because Akron accepted a 
contract from Venneri to perform only the inside plumbing 
work on the CRT-2 and SAM-2 hangars at Andrews Air 
Force Base in Maryland. Of course this was in violation 
of Section 32, which had been specifically called to the 
attention of Akron by Local 5 (J.A. 111). 


1 Local 5’s discussions with Venneri in August of 1959 were perfectly proper 
even if coercive, (which they weren’t). Prior to the amendments to the Act 
in September, 1959, threats to an employer were not illegal. 


5 


The evidence shows that Akron had received a letter 
of intent from Venneri, dated December 30, 1959, to proceed 
with his work on CRT-2 and SAM-2, and it further shows 
that Grossman’s meeting with DeChard was prior to the 
letter of intent of December 30, 1959 (J.A. 83, 97). The 
Trial Examiner, however, found that Akron had its con- 
tract with Venneri prior to Grossman’s meeting with 
DeChard.2_ In any event, the Trial Examiner found that 
Grossman only told DeChard during their meeting that he 
might deal with Venneri—not that he already had a contract 
with Venneri (J.A. 35). 


On approximately February 15, 1960, Venneri and Gross- 
man, representing Akron, requested Local 5 to attent a 
meeting in Venneri’s office to see if Local 5 would work 
for Akron on the inside plumbing work if Venneri subcon- 
tracted the outside utilities to an excavating contractor. 
Rhodes, representing Local 5, of course refused. At this 
time Local 5 still did not know Akron and Venneri already 


had a contract for the CRT-2 and SAM-2 jobs (J.A. 57, 
67, 68). Rhodes explained, ‘‘We are not in business to 
violate the agreement. We are in business to uphold it. 
That is what I am charged to do.’”’ (J.A. 68). The Board 
found that Local 5’s representatives did not threaten Akron 
or Venneri at this meeting (J.A. 6). 


At this meeting, Rhodes also refused to refer plumbers to 
the excavating contractor, Nickles (J.A. 68). Mr. Rhodes 
testified that it was not until the Conference Board hearing 
in May of 1960 that he actually learned that Venneri had 
a contract with Akron for only the inside work as a matter 
of fact. Sometime between February and May, 1960, Local 
5 did learn that Akron was performing work on CRT-2 
and SAM-2 because Akron requested plumbers to work on 


2 Venneri testified that the actual contract with Akron was not signed until 
March or April of 1960 but was back-dated to the date of the letter of intent. 
The Trial Examiner found the letter of intent was, in effect, a contract for 
Akron to proceed. 
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these jobs, and Rhodes knew laborers were installing the 
outside utilities on these two jobs (J.A. 64). 


Naturally, had Local 5 known, when Akron first ap- 
proached it for a contract that Akron already had a con- 
tract with Venneri, which made it immediately in violation 
of Local 5’s agreement, Local 5 would not have agreed to 
sign a contract with Akron. 


After realizing that Akron was working on CRT-2 and 
SAM-2 without having all the plumbing work, Local 5 
filed charges against Akron, under Article IV of the collec- 
tive bargaining agreement, alleging that Akron was in 
violation of Section 32 (J.A. 64, 115). The Conference 
Board which heard these charges is made up of six mem- 
bers, three representing the contractors, and three repre- 
senting the Union (J.A. 122). The Board met to hear the 
case on May 16, and both Akron, represented by counsel, 
and Local 5, represented by counsel, appeared. The Con- 
ference Board found Akron in violation of Section 32 of 
the agreement (J.A. 117). Akron paid no attention to the 
award. Had the Board failed to agree on the dispute, the 
matter would then have been submitted to the third step, 
which was arbitration (J.A. 123). The Board, however, 
had full power to adjudicate all questions in dispute and 
the decision of the Board had the same effect as binding 
arbitration (J.A. 122). 


During the first period of this dispute, members of 
Local 5 did work for Akron on the Supply Facility job at 
Andrews Air Force Base, where Venneri was the general 
contractor, since Akron had both the inside and outside 
plumbing work on this job (J.A. 58). Members of Local 
5 also worked for Akron on the Mission Training job at 
Andrews where the Grunley-Walsh Construction Company 
was the general contractor. Akron was not in violation 
of Section 32 on this job either (J.A. 94). Local 5, how- 
ever, did not refer any plumbers to work on CRT-2 and 
SAM-2 for Akron because of its breach of Section 32 on 
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these jobs. Local 5 members on Akron’s other jobs refused 
to fabricate any pipe destinted for CRT-2 and SAM-2 
(J.A. 58). 


In approximately March of 1960, Nickles, the excavating 
contractor, who had the contract for the outside utilities 
on CRT-2 and SAM-2, requested plumbers from Local 5 
to install the metallic outside utility pipe, which was most 
of the outside work. Nickles did not have a collective 
bargaining agreement with Local 5 and knew that Local 5 
was not obligated to supply it with men. Nickles’ vice 
president testified that this was the first time in over 25 
years that Nickles had ever asked Local 5 to refer plumbers 
to it, and, in fact, in the past, Nickles had been using 
laborers to lay outside utilities (J.A. 80). Mr. Santill, 
the vice-president, had a difficult time in explaining why, 
after being in business for 25 years, his company at this 
particular time, requested Local 5 to refer men to him 
(J.A. 81). 


No representative of Local 5 ever told Nickles, Venneri, 
Akron, or the Corps of Engineers, or any other person 
that laborers must be removed from the CRT-2 and SAM-2 
jobs and replaced with plumbers (J.A. 108). No repre- 
sentative of Local 5 ever contacted Nickles, asking for the 
assignment of work, nor did they ever ask Venneri for the 
assignment of work (J.A. 80). Local 5 took no strike 
action or picket action against any contractor and any sub- 
contractors, on either of these two hangars, or any other 
jobs. Local 5 limited its conduct solely to Akron, and did 
not'even interfere with the normal operations of Akron’s 
other employees, such as the sheet metal workers, laborers, 
ete. (J.A. 20). 


In addition to being in violation of Section 32 of the 
agreement, and the award of the Conference Board, Akron, 
during the period of this dispute was also in violation of 
the provisions of the agreement which required the con- 
tractors to make contributions to the Health and Welfare 
Fund, Pension Fund, and Apprenticeship Training Fund, 
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of Local 5 (J.A. 83-85). Akron made two delinquent 
payments during the course of the hearing before the 
Trial Examiner, but it was still delinquent (J.A. 84). 


The testimony of Local 5 showed that it does not in fact 
operate an exclusive hiring hall although the agreement of 
Local 5 would imply the contrary. The members solicit 
their own jobs. Local 5 generally refers only out of town 
plumbers working in this area (J.A. 82, 105, 124). 


As a result of Local 5’s refusal to refer plumbers to 
Akron for the CRT-2 and SAM-2 jobs, Venneri filed 
charges against Local 5 with the National Labor Relations 
Board, alleging that Local 5 violated Section 8(b) (4) (i) 
(ii)(B) & (D) of the Act. The Board Decision under 
review here is limited only to the Section 8(b) (4) (i) (ii) (B) 
charge. 


STATUTES INVOLVED 


Section 7 of the National Labor Relations Act, as 
amended, 29 U.S.C. §157: 


‘‘Employees shall have the right to self-organization, 
to form, join or assist labor organizations, to bargain 
collectively through representatives of their own 
choosing, and to engage in other concerted activities 
for the purpose of mutual aid or protection . . .”’ 


Section 8(b) (4) (i) (ii) (B) of the Act, 29 U.S.C. § 158(B), 
as amended, provided as follows: 


“«(b) It shall be an unfair labor practice for a labor 
organization or its agents— 


“¢(4)(i) to engage in, or to induce or encourage any 
individual employed by any person engaged in com- 
merce or in an industry affecting commerce to engage 
in, a strike or a refusal in the course of his employment 
to use, manufacture, process, transport, or otherwise 
handle or work on any goods, articles, materials, or 
commodities or to perform any services; or (ii) to 
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threaten, coerce, or restrain any person engaged in 
commerce or in an industry affecting commerce, where 
in either case an object thereof is: 


“<(B) forcing or requiring any person to cease using, 
selling, handling, transporting, or otherwise dealing 
in the products of any other producer, processor, or 
manufacturers, or to cease doing business with any 
other person, or forcing or requiring any other em- 
ployer to recognize or bargain with a labor organiza- 
tion as the representative of his employees unless such 
labor organization has been certified as the representa- 
tive of such employees under the provisions of section 
9; Provided, That nothing contained in this clause (B) 
shall be construed to make unlawful, where not other- 
wise unlawful, any primary strike or primary picket- 
ing;...”’ 


Section 8(e) of the Act, 29 U.S.C. §158, provides as 
follows: 


“(e) It shall be an unfair labor practice for any labor 
organization and any employer to enter into any con- 
tract or agreement, express or implied, whereby such 
employer ceases or refrains from handling, using, sell- 
ing, transporting or otherwise dealing in any of the 
products of any other employer, or to cease doing 
business with any other person, and any contract or 
agreement entered into heretofore or hereafter con- 
taining such an agreement shall be to such extent unen- 
forcible and void: Provided, That nothing in this 
subsection (e) shall apply to an agreement between 
a labor organization and an employer in the construc- 
tion industry relating to the contracting or subcon- 
tracting of work to be done at the site of the construc- 
tion, alteration, painting, or repair of a building, 
structure, or other work: Provided, further, That for 
the purpose of this subsection (e) and section 8(b) (4) 
(B) the terms ‘any employer’, ‘any person engaged in 
commerce or an industry affecting commerce’, and ‘any 
person’ when used in relation to the terms ‘any other 
producer, processor, or manufacturer’, ‘any other 
employer’, or ‘any other person’ shall not include 
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persons in the relation of a jobber, manufacturer, con- 
tractor, or subcontractor working on the goods or prem- 
ises of the jobber or manufacturer or performing parts 
of an integrated process of production in the apparel 
and clothing industry: Provided further, That nothing 
in this Act shall prohibit the enforcement of any agree- 
ment which is within the foregoing exception.” 


STATEMENT OF POINTS 


1. The Board erred in finding that the object of Peti- 
tioner’s conduct was to foree any contractor to cease doing 
business with any other contractor. 


2. The Board erred in finding that Petitioner’s re- 
fusal to refer plumbers for employment to Akron was 
conduct prohibited by Section 8(b) (4) (ii) of the Act. 


3. The Board erred in deciding the instant case while 
there is still pending before it a Section 8(b) (4)(D) charge 
on which a Section 10(k) proceeding is being conducted. 


4. The record is devoid of any evidence which would 
sanction the broad order of the Board in this case. 


SUMMARY OF ARGUMENT 


The record, considered as a whole, does not support the 
findings and conclusions of the Board that Local 5 violated 
Section 8(b)(4) (i)(ii)(B) of the Act. The Board erred 
in this case at a most critical point—in finding what was 
the object of Local 5’s conduct. After making this error, 
the Board then found is unnecessary to consider Section 32 
of the collective bargaining agreement which is the axis 
around which the whole case revolves. 


Section 32 of the collective bargaining agreement is a 
valid primary job protection clause analogous to a valid 
subcontracting clause. It is not proscribed by Section 8(e) 
of the Act, the ‘“‘hot cargo’’ section, nor does it come within 
the construction industry proviso to Section 8(e). A for- 
tiori, it may be enforced by the conduct utilized by Local 5 
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in this case. Section 32 is directed solely at the immediate 
employer of the plumbers of Local 5 working for him. Any 
effect on Venneri, et al. was just incidental and, therefore, 
not prohibited. In any event, Local 5 did not cause a 
ceasing of doing business among any employers. 


The Board, in addition to finding Local 5 had an illegal 
object as its purpose in refusing to refer plumbers to 
Akron, found that such conduct was restraint and coercion 
under Section 8(b)(4)(ii) of the Act. This was simply 
a per se ruling of the Board not based on any facts in 
the record. The Board was in error on this point. Neither 
the legislative history nor the cases support the Board 
in this conclusion. 


The Board has already assumed jurisdiction over this 
dispute in a so-called ‘‘jurisdictional dispute’’ proceeding 
under Sections 8(b)(4)(D) and 10(k) of the Act. The 
Board cannot simultaneously find that Petitioner has also 
violated Section 8(b)(4)(B) of the Act because Congress 
intended these provisions to be mutually exclusive. In 
jurisdictional dispute cases, Congress placed emphasis on 
voluntary methods of adjustment, not on unfair labor 
practice proceedings, whereas in secondary boycott cases 
Congress prescribed elaborate unfair labor practice pro- 
ceedings and remedies. These proceedings are so different 
in form and scope as to make them mutually exclusive as 
applied to the same set of circumstances. 


Finally, the scope of the Board’s order is not warranted 
on the facts of this case. Further, the decision, order and 
notice of the Board are inconsistent in many respects. 
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ARGUMENT 


I. AN OBJECT OF PETITIONER’S CONDUCT WAS NOT TO FORCE 
ANY CONTRACTOR TO CEASE DOING BUSINESS WITH ANY 
OTHER CONTRACTOR 

Plumbers Local Union 5 was found by the Board to have 
violated Section 8(b) (4) (i) (ii) (B) of the Act, as amended. 

This provision prohibits a union from either inducing an 

individual employed by any person, or from threatening, 

coercing or restraining any person where an object of such 
conduct is to have any person cease doing business with 
any other person. 


Section 8(b) (4) cannot be literally construed. Otherwise 
“it would ban most strikes historically considered to be 
lawful’’, so-called primary activity. Local 761 IUE v. 
NLRB (General Electric), 366 U.S. 667, 672 (1961). As 
Justice Frankfurter stated in General Electric, supra, the 
impact of Section 8(b)(4) ‘‘was directed towards what 
is known as the secondary boycott whose ‘sanctions bear, 
not upon the employer who alone is a party to the dispute, 
but upon some third party who has no concern in it,’ ’’ 366 
U.S. at 672 (emphasis added). The Court went on to 
explain that a distinction must be drawn between activity 
which has an effect on inducing secondary parties to take 
certain action and activity which has as an object the 
inducing of the secondary parties to take the same action. 
Only in the latter situation is the activity of the union 
proscribed. Retail Clerks Union v. NLRB (Food Employ- 
ers Council), 111 U.S. App. D.C. 246, 296 F. 2d 368 (1961) ; 
Seafarers International Union v. NLRB, 105 U.S. App. 
D.C. 211, 265 F. 2d 585 (1959) ; and Douds v. Longshoremen, 
224 F. 2d 455 (2nd Cir.), cert. den. 350 U.S. 873 (1955). 
The difficult task, however, is in separating or drawing 
a line between what is an object of the union’s conduct 
and what is merely an effect of that conduct. 


It is at this crucial point that the Board erred. The 
Board simply assumed that Local 5 was attempting to get 
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the assignment of the outside utility work on the Venneri 
jobs and immediately reached the conclusion that an object 
of Local 5’s conduct was to force Akron to cease doing 
business with Venneri. The Board did not consider the 
applicability of Section 32 of the collective bargaining 
agreement as it governed the relationship between Akron 
and Local 5 because, after concluding that Venneri was 
the object of Local 5’s conduct, the Board decided Section 
32 was irrelevant. 


Of course, the obvious error here is that Section 32 is 
the heart of the case and only by a detailed consideration of 
it, its purposes and the means used by Local 5 in seeking 
to protect the integrity of its collective bargaining agree- 
ment, can it be determined what was an object of Local 5’s 
activity and what was merely an effect of that activity. 
Any effect on Venneri, it will be shown, was merely in- 
cidental to the sole object of Local 5—preserving its work 
jurisdiction and craft integrity. 


Naturally, of course, the error of the Board in deciding 
what was an object is compounded because, to be consistent, 
the Board then had to find, contrary to the overwhelming 
evidence, that Venneri was the primary employer and any 
conduct directed at Akron, the alleged secondary employer, 
was misplaced. 


If Section 32 is a lawful clause—not proscribed by Sec- 
tion 8(e) of the Act governing hot cargo clauses, nor ex- 
empted from Section 8(e) by the construction industry 
proviso—then it follows that the activity engaged in by 
Local No. 5, because of the breach by Akron of the col- 
lective bargaining agreement is not violative of Section 
8(b) (4) (i) (ii) (B) of the Act. 
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BK. Section 32 of the Collective Bargaining Agreement Is a 
Lawful Job Protection and Craft Clause 


Historically, even at common law, the courts have con- 
sistently recognized the right of unions to negotiate for 
exclusive work jurisdiction at jobs sites and, where con- 
tained in collective bargaining agreements, constitute a 
valid and enforceable contract right. The courts have rea- 
soned that it is in the self-interest of the union members to 
have this contract protection and it is the right of the union 
to negotiate with an employer for such an agreement, 
notwithstanding the fact that innocent third parties may 
be injured thereby. Pickett v. Walsh, 192 Mass. 583, 78 
N.E. 753 (1906). Thus, a union, in holding out its 
services to an employer, may demand a definition of the 
work to be performed at the site. The employer may accept 
or reject the demand but the union has a right to make 
it as a legitimate condition upon the undertaking of any 
work for the employer. When the employer does agree 
that on all the jobs he undertakes that certain work will 
be performed by the employees represented by the union, 
the union can refuse to send any employees to a job where 
the employer does not have all of the work for his em- 
ployees. 


Section 6 of Article XV (J.A. 124), and Section 32 
of the collective bargaining agreement of Local 5 with the 
Mechanical Contractors Association of the District of 
Columbia and with the independent contractors accomplish 
this same result. 


Section 6 of Article XV provides that plumbers are to 
handle and install all plumbing and piping fixtures con- 
tained in their jurisdiction, that is, the work tasks that 
constitute the plumber’s trade. This jurisdiction is spelled 
out in detail in the 50 Trade Jurisdiction Articles in the 
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United Association Constitution (J.A. 120).3 This means 
that the complete plumbing system on a job must be in- 
stalled by journeymen plumbers and their apprentices. 


In Section 32, the plumbing (mechanical) contractor has 
agreed that he wll not take a job from a general contractor 
unless he obtains all the plumbing work on the job, includ- 
ing both the outside plumbing (utilities) and the inside 
plumbing work. In other words, by requiring the plumbing 
contractor to obtain the complete plumbing system, 
plumbers working directly for the plumbing contractor are 
guaranteed all of the work tasks that comprise the work 
jurisdiction of the trade of the plumber. The purpose of 
such clauses is obvious, namely to protect the work oppor- 
tunities of the plumbers working directly for the mechanical 
contractors involved, and to protect the integrity of the 
plumbing craft. See Local 24, IBT v. Oliver, 358 U.S. 283 
(1959). That Section 32 is designed to protect the work 
rights and wages of the plumbers employed directly by 
Akron can be seen from the fact that a violation of Section 
32 causes a direct loss of work to those plumbers immedi- 
ately employed by Akron. A violation also puts in jeopardy 
the work jurisdiction agreed to by the parties when they 
entered into the collective bargaining agreement. The 
protection of the employees of Akron from such results 
is not only a legitimate labor objective—it is the most 
important part of a collective bargaining agreement, and 
the basis for the survival of union members and the pre- 
servation of their livelihood. 


The agreement between Local 5 and Akron provides 
that journeymen plumbers and their apprentices, repre- 
sented by Local 5, will work only for licensed Master 


3The AFL has recognized the right of the United Association, of which 
Local 5 is an affiliate, to have sole jurisdiction over the plumbing and pipe- 
fitting industry. The jurisdiction of the United Association, in part, embraces 
all piping for plumbing, including water, waste, sewers and storm drains 
(J.-A. 120-121). 
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Plumbers, i.e., mechanical contractors, in the installation 
of a plumbing system (J.A. 106, 124). 


The Board, in erroneously concluding that Venneri, 
and not Akron, was the primary employer, ignored the 
fact that Venneri was a general contractor and Nickles 
was an excavating contractor. Local 5 would work for 
neither of them. Business Manager Rhodes, during his 
testimony, pointed this out when he stated that Local 5 
would not agree to have plumbers work for Nickles on the 
outside utility portion of the plumbing system since Nickles 
was an excavating contractor and not a Master Plumber‘ 
(J.A. 106). Publie policy and state and federal statutes 
recognize the justification of Plumbers Local 5’s mem- 
bers refusing to work for anyone but a licensed Master 
Plumber and only when the Master Plumber contracts the 
entire plumbing system. Article VI of the collective bar- 
gaining agreement points out the reason for this: 

“Tt is believed to be to the best interests of the public 
and working conditions, to have all materials installed 
by journeymen plumbers and apprentices through a 
plumbing contractor licensed as a Master Plumber who 
is signatory to this agreement, and who conducts a 
legitimate place of business. The importance of this 
phase of work from the standpoint of public health and 
safety demands unified responsibility. Any deviation 


from this method of procedure is a violation of this 
agreement.’’ (J.A. 124). 


This section recognizes the importance to public health 
and safety that the responsibility for the installation of 
a plumbing system be on both the licensed Master Plumber 
and the journeymen plumbers working for him. It is clear 
that the installation of sanitary sewers and water lines, 
both inside and outside a structure, are part of an integrated 
plumbing system which must be installed properly for 


4In any event, it is a legitimate objective of employees to desire to perform 
their work for the contractors with whom their union has an agreement rather 
than perform that same work for another employer so long as the means 
adopted is not prohibited by § 8(b) (4) (i) (ii)(B). See United Steelworkers 
v. NLEB, 111 U.S. App. D.C. 60, 294 F. 2d 256 (1961). 
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the safety of the public. The United Association recognizes 
the constant dangers involved in improper sanitary piping 
installations and even includes provisions in its Interna- 
tional Constitution covering this specific topic (J.A. 119). 


The plumbing outside a building, called here the outside 
utility work, is an integral part of the plumbing system 
which carries the sewage from inside the building out to 
the public sewer or brings water into the building from 
the public water mains in the streets. The storm sewers 
drain the rain water from the building, and this is also 
part of the plumbing system.’ (J.A. 120). 


The District of Columbia and the State of Mary- 
land recognize the importance to the public health and 
safety that only employees of licensed Master Plumbers 
be allowed to install any part of a plumbing system.® 


5 See Report of the Coordinating Committee for a National Plumbing Code, 
U. S. Dept. of Commerce, U.S. Government Printing Office, 1951, wherein 
plumbing is defined as follows: 


‘¢Plumbing includes the practice, materials, and fixtures used in the 
installation, maintenance, extension, and alteration of all piping, fixtures, 
appliances, and appurtenances jn connection with any of the following: 
Sanitary drainage or storm drainage facilities, the venting system and the 
public or private water-supply systems, within or adjacent to any building, 
structure, or conveyance; also the practice and materials used in the 
installation, maintenance, extension, or alteration of the storm-water, 
liquid-waste, or sewerage, and water-supply systems of any premises to 
their connection with any point of public disposal or other acceptable 
terminal.’’ 


6See 43 Maryland Code Annot. § 326 (1957 Ed.): 


¢¢J¢ shall not be lawful for any person, firm or corporation to employ as 
workmen to do plumbing work in the State of Maryland any person 
except those qualified to work at the plumbing business; . - . and no 
person shall be qualified to work at the plumbing business in the State 
unless he has made application to and received from the State Board of 
Commissioners of Practical Plumbing the certificate of competence de- 
scribed . . . in this article and is otherwise qualified as required by this 
subtitle of this article.’’ 


See also 43 Maryland Code Annot. §$ 329, 333, 334, 336. The District of 
Columbia Code authorizes the Commissioners to establish plumbing regulations 
to govern the installation of plumbing systems. See 1 D.C. Code §725 and 
2 D.C. Code § 1406 (1961 Ed.). 
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It is submitted that the above factors show that Local 
5’s activity was directed solely against Akron for its 
breach of the collective bargaining agreement. Since Akron 
took a job where plumbers were not to install the complete 
plumbing system, Local 5’s members refused to man the 
job. This was clear primary activity which may have had 
an incidental effect on Venneri but was not directed at 
Venneri. Seafarers’ International Union v. NLRB, supra. 


B. Section 32 Is Analogous to a Lawful Subcontracting Clause 
in a Collective Bargaining Agreement 


It is well settled that a union has a right to protect the 
work of employees of an employer by the means of a sub- 
contracting clause; that is, a clause which prohibits the 
employer from subcontracting work presently being per- 
formed by the bargaining unit. It has also been held that, 
even absent a subcontracting clause, the recognition clause 
of a collective bargaining agreement prohibits an employer 
from subcontracting work. See Food Employers’ Council, 
supra, and U.A.W. v. Webster Electric Co., ... F. 2d... 
(7th Cir., 1962), 49 LRRM 2592. 


A subcontracting clause is a mandatory subject of bar- 
gaining and a strike to enforce or obtain a subcontracting 
clause is primary activity even though, as an effect of such 
conduct, there is a ceasing of doing business. See IBT v. 
Oliver, supra, and Timkin Roller Bearing Co., 70 NLRB 
500 (1946), rev’d on other grounds 161 F. 2d 949 (6th Cir., 
1947). Member Brown, in his dissent in the instant case, 
properly analogized Section 32 to a lawful subcontracting 
clause, thereby finding that the conduct of Local 5 in seeking 
to enforce Section 32 was primary activity directed at the 
primary employer, Akron. Accordingly, the impact of 
such activity on Venneri, et al. was an effect, not an ob- 
jective. Member Brown pointed out that ‘‘employees have 
a right to protect their tenure and their job opportunities 
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with their employer”? (J.A. 19). Petitioner submits Member 
Brown’s analysis is eminently correct and should be adopted 
by this Court. 


The majority of the Board try to distinguish Section 32 
from a typical subcontracting clause on the basis that a 
subcontracting clause generally is ‘‘intended to protect 
incumbent employees from the loss of present work by 
subcontracting out such work to another employer”’ (J.A. 
6). The Board’s distinction is without substance. Section 
32 and the typical industrial subcontracting clause perform 
the same function. In an industrial situation, a subcon- 
tracting clause is guaranteeing that all future work of the 
same type presently being performed will be done by the 
present employees in the plant. In other words, it seeks 
to obtain future job opportunities for the employees. 


In a typical industrial situation where, for example, an 
employer may be manufacturing tables, a restriction on 
subcontracting would prohibit him from subcontracting 
the painting, varnishing or finishing of these tables to an- 
other employer. A mere prohibition on subcontracting in 
the construction industry, however, would be completely 
ineffective because the industry is based upon the use of 
subcontractors roughly divided by the type of craft or 
work they perform. See 84 Monthly Labor Review 715 
(Part II). 


If Local 5 utilized only a prohibition on subcontracting 
by its signatory contractors, it would have little if any 
effect because a general contractor or owner could destroy 
its efficacy by subcontracting out to the plumbing contractor 
only a portion of the plumbing work. In such a situation, 
the typical subcontracting clause would only prohibit the 
plumbing contractor from subcontracting a portion of the 
work he received. An extreme example to illustrate the 
point may be helpful. 
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It would be possible, without the utilization of Section 
32, for a general contractor to subcontract out to a plumbing 
contractor only two floors (perhaps the two most difficult) 
of a ten-story building, subcontracting the remainder of 
the plumbing work to a contractor who utilizes a different 
craft at a lower wage rate than the plumber. Under the 
Board’s decision here, Local 5 would have to work for the 
plumbing subcontractor in agreement with it who took the 
plumbing work on such a basis. The work opportunities 
of the plumber working for such a plumbing subcontractor 
are immediately diminished and the integrity of his craft 
is destroyed. Certainly, if the plumbing contractor wants 
to do work on that basis, the law does not require Local 5 
to act as his employment agency and assist in the destruc- 
tion of its very existence. 


It is obvious from the above discussion that, while 
Section 32 is not identical in form with the typical industrial 
subcontracting clause, there is no difference whatsoever in 
substance and the Board’s reasoning is without foundation. 


The Board’s conclusion that Local No. 5 violated Section 
8(b) (4) (ii) (B) of the Act assumes that Local No. 5 was 
seeking the assignment of the outside utilities to itself and 
that Venneri, not Akron, had control over the ‘‘strings of 
employment’’.- Asa result, Local 5’s action against Akron 
was prohibited secondary conduct according to the Board. 


Assuming the basis of the Board’s conclusion is correct, 
both this Court and the Board itself have held that absence 
of control of the ‘‘strings of employment’’ by the immediate 
employer does not necessarily invalidate conduct directed 
at that employer to obtain an assignment of work controlled 
by another employer. Retail Clerks Union v. NLRB (Food 
Employers’ Council), supra, and Local 545 Operating Eng. 
and Syracuse Supply Co., 139 NLRB No. 50. 


7In this respect, however, see J.A, 75, 77 where Mr. Venneri stated he had 
no control over assignments of the various crafts on his jobs. 
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This Court pointed out in Food Employers’ Council, 
supra, that, to force an employer to change his method of 
doing business with another may be to force him to cease 
doing business within the meaning of Section 8(b)(4) of 
the Act, but ‘‘every change in method is not equivalent to 
a cessation’’, 111 U.S. App. D.C. at 250. 


In Syracuse Supply, supra, the general contractor on 
the J.D. & P. job had apparently purchased from Syracuse 
Supply, a nonunion company, a new bulldozer which was 
still within the warranty period when a dispute arose over 
one of Syracuse’s employees repairing the bulldozer. A 
majority of the Board held there that the union struck 
over a primary dispute because its contract with the general 
contractor provided that its members repair all equipment. 
However, the agreement entered into by the parties to settle 
the dispute clearly showed that repairing of the bulldozer 
was not the responsibility of the J.D. & P. since it was 
to back charge Syracuse for any repairs made by its em- 
ployees. Here, also, the union was causing a change in 
the method of doing business between its immediate em- 
ployer, who was not responsible for the work, and a sec- 
ondary employer. 


Similarly, in the instant case, even if Local 5 sought the 
assignment of the outside utilities it would not necessarily 
mean that Akron, Venneri and Nickles would have had to 
sever relations with each other. Plumbing only amounted 
to about 15% or 20% of Akron’s work for Venneri (J.A. 
96) and Nickles conceded that most of the outside 
utilities should be done by plumbers and had made such 
an assignment. The record does not indicate what per- 
centage of Nickles’ contract consisted of outside utilities 
but it could have been a minor portion since he was also 
an excavating contractor. Therefore, with a minor change 
in the method of doing business between all parties, Local 
5’s alleged object could have been accomplished without 
a ‘‘ceasing of doing business’’ within the meaning of Sec- 
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tion 8(b)(4). If the Court finds the object of Local 5’s 
conduct was to obtain the assignment of the work, it is 
respectfully requested that the Court remand this case to 
the Board to take further testimony on the ceasing of doing 
business object. See Food Employers’ Council, supra. 


C. Section 32 Is Not a Section 8(e) Clause Proscribed by the 
Taft-Hartley Act 


Section 8(e) of the Act outlaws the typical hot cargo 
clause which permits employees to refuse to handle the 
goods of another employer. Section 8(e), however, does 
centain a proviso which permits an agreement in the con- 
struction industry relating to the contracting or subcon- 
tracting of work to be done at the site of the construction. 


The Board, while equivocating in its decision and deciding 
that it need not determine the legality of Section 32, that 
is, whether it was the type of clause covered by the con- 
struction industry proviso to Section 8(e), did find that, 
even if Section 32 is legal, this ‘‘does not make lawful 
conduct which in the absence of such a provision is pro- 
hibited by statute,” citing Local 1976 Carpenters v. NLRB 
(Sand Door), 357 U.S. 93 (1958). (J.A. 6, 7). In other 
words, even if Section 32 were legal, it could not be enforced 
by a refusal to refer. The Trial Examiner had no hesitancy 
about finding that Section 32 was a Section 8(e) clause per- 
mitted under the construction exemption to Section 8(e) but 
that it could not be enforced by means proscribed by Sec- 
tion 8(b) (4) of the Act (see House Report No. 1147, 86th 
Cong. 1st Sess. 39, 1959) (J.A. 30). The Trial Examiner 
also compared Section 32 with the hot cargo clause in the 
Sand Door case. 


It is submitted that Section 32 is not at all similar to 
the typical hot cargo clause outlawed by Section 8(e), or 
to the typical construction industry clause permitted under 
the proviso to Section 8(e). Sand Door contained the 
typical hot cargo clause. It provided that the employees 
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shall not be required to handle non-union material. A 
sampling of other clauses in the construction industry, 
which are now legal under Section 8(e), but not a defense 
to a Section 8(b)(4) charge, may be found in: NLRB v. 
Bangor Building Trades, 278 F. 2d 287 (1st Cir. 1960) ; 
LeBus v. Operating Engineers, 188 F. Supp. 392 (D.C. E.D. 
La., 1960) ; Local 825 Operating Engineers and Nichols, 138 
NLRB No. 65. They generally provide that all subcon- 
tractors on a job shall be in agreement with the building 
trade union or follow union conditions. 


Such clauses have as their principal objective the organ- 
ization of unorganized employees or the maintaining of 
union conditions on a job. The typical organizational 
clause exempted under the proviso to Section 8(e) of the 
Act does not have the direct object of preserving jobs or 
job content of the present union men working on the site 
for the employer who has agreed not to subcontract to a 
non-union employer. On the contrary, it may result in the 
opposite. However, Section 32 is designed solely to protect 
the job opportunities and craft integrity of the plumbers 
in the bargaining unit working directly for the plumbing 
contractor on the job who is in agreement with Local 5. 
The essential difference between Section 32 and the typical 
construction proviso clause is that Section 32 is primary 
in nature. It has as an objective the employment policies 
of the immediate employer whereas the typical construc- 
tion proviso clause has as its objective the employment 
policies of another employer. 


It is interesting to note that the Board, in its opinion, 
did not cite any precedent in support of its finding on 
the ‘‘object’? of Local No. 5 other than the Sand Door 
case, supra. The typical clause, as stated above, concerns 
the use of non-union contractors on a construction site, or 
the failure of certain contractors to meet prevailing union 
conditions on a construction site. While these clauses may 
be no defense to a Section 8(b)(4)(B) charge, (Local 5 
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takes no position on this question since it is not involved 
in this ease), Section 32 is not that type of clause, and it 
is not the type of clause that Section 8(e), or the proviso 
thereto, was intended to cover. The legislative history of 
the Act provides no support for the holding of the Board 
or the Trial Examiner on this point. 


Of course, merely establishing that Section 32 is not a 
Section 8(e) clause under Taft-Hartley is not sufficient 
unless it is also established that Section 8(e) was not de- 
signed to prohibit or outlaw all subcontracting clauses. If 
Section 8(e) of the Act was so designed, Section 32 could 
only come under the construction industry exemption and 
probably not be a defense to a Section 8(b) (4)(B) charge. 
The literal language of Section 8(e) is broad enough to 
include a prohibition on all subcontracting. However, as 
the Supreme Court stated with regard to Section 8(b) (4) 
in General Electric, supra, Section 8(e) cannot be literally 
construed. Section 8(e) must be interpreted in the light 
of the evils it was designed to remedy—the typical hot 
cargo clauses discussed above. Reading Section 8(e) in 
such a way clearly shows it was designed to eliminate only 
secondary type pressure, not primary pressure. See Coulon 
vy. Carey Cadillac Rental Co., ... F. Supp. ..., (D.C. $.D. 
N.Y., 1962), 50 LRRM 2888; Minnesota Milk Co. v. Team- 
sters, 1833 NLRB 1314; Hot Cargo Clauses—The Scope of 
Section &(e), 71 Yale L.R. 158 (1961) ; Secondary Boycotts, 
45 Cornell L.R. 724; Cox, Landrum-Grifin Amendments to 
the NLRA, 44 Minn. L.R. 257, 273; Rothman, Problems 
Raised by New Secondary Boycott Restrictions, 45 LRRM 
78. 


In the absence of clear legislative history that Section 
8(e) was designed to outlaw all subcontracting clauses, it 
must not be interpreted to have such a broad effect but 
should be limited to just secondary type clauses or typical 
hot cargo clauses. It is submitted that the Board errone- 
ously failed to find that Section 32 was not proscribed by 


25 


Section 8(e) or covered by the proviso, but was primary 
in nature and, accordingly, enforceable through the conduct 
adopted by Local 5. 


D. The Means Employed by Local 5 Clearly Show That It Did 
Not Have an Objective of Forcing or Requiring Either 
Akron or Venneri to Cease Doing Business With Each 
Other or With Any Other Contractor 


In General Electric, supra, the Court stated that, to draw 
the line between what is an object of the union’s conduct 
and what is merely an effect of that conduct, the Board and 
the Courts have attempted to devise reasonable criteria 
‘drawing heavily upon the means to which a union resorts 
in promoting its case’, 366 U.S, at 673 (emphasis added). 
In the absence of admissions by the union of an illegal 
intent, the nature of the acts performed shows the intent. 
Seafarers’ Intl. Union v. NLRB, supra. 


When Local 5 first learned that Akron was performing 
work on the CRT-2 and SAM-2 hangars (although Akron 
denied to Local 5 that he had a contract with Venneri for 
this work), Local 5 refused to refer plumbers to Akron 
only on these two hangars. With regard to the Supply 
Facilities job that Akron was also performing for Venneri 
but on which he had the complete plumbing system, Local 
5 members worked for Akron. The record shows that 
Loeal 5 did not induce or encourage the employees of any 
other employer on the hangar jobs working for Venneri 
to strike or stop working. Local 5 did not picket anybody, 
nor did Local 5 induce any of the other crafts working 
directly for Akron to cease performing their normal funce- 
tions. Akron had Operating Engineers, Sheet Metal Work- 
ers, Common Laborers and United Association Steamfitters 
working for him (J.A. 96). Local 5 did not threaten 


8 Local 5 requested the Steamfitters of Local 602, its sister affiliate, not to 
move pipe destined for the plumbing system of CRT-2 and SAM-2 but Local 5 
did not request Local 602 members cease performing their own work—steam- 
fitting—on Akron’s other jobs (J.A. 37). 
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Venneri, did not threaten Nickles, never approached 
Nickles’ employees and, for that matter, never approached 
Nickles.® 


After realizing that Akron was in complete violation of 
Section 32 of the collective bargaining agreement, Local 5 
filed charges with the Conference Board in accordance with 
the collective bargaining agreement, charging Akron with 
the breach of Section 32 (J.A. 64). The Board found Akron 
in violation of its collective bargaining agreement with 
Local 5, 


Even after this decision, which was rendered on May 
20, 1960, Local 5 did not picket or interfere with the 
employees or any other employers on the Venneri job. 
Local 5 simply would not man the job because of the breach 
of its agreement. It did not want to work on any job 
where the plumbing contractor was not performing all 
of the plumbing work. 


If, as the Board states, Venneri was the prime target of 
Local 5’s action, the simplest way of interfering with any 
business relationship of the Venneri Company would have 
been to picket the job, thereby inducing the employees of 
all the subcontractors to cease working for their employers. 
Local 5 did not take any such action whatsoever but limited 
its activity completely to plumber employees of Akron. It 
is submitted that the conclusion is inescapable from the 
means resorted to by Local 5 that the nature of its acts 
was primary, not secondary. The proviso to Section 8 
(b) (4), which states 

‘That nothing contained in this Clause (B) shall be 


construed to make unlawful where not otherwise unlaw- 
ful any primary strike or primary picketing’’ 


would appear to sanction the primary activity of Local 5 
against Akron. See dissent of Member Brown in instant 
ease (J.A. 14-21). 


9See Judge Prettyman’s remarks with regard to the facta in the Food 
Employers case, supra, 111 U.S. App. D.C. at 248, 
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The fact that the primary conduct of Local 5 may have 
had an effect on Venneri does not make such conduct un- 
lawful. Any primary dispute between an employer and 
his employees generally has an effect on some other em- 
ployer with whom the primary employer deals. If Sec- 
tion 8(b) (4) (i) (ii) (B) of the Act made union activity illegal 
merely because one of the consequences or incidents was 
the termination of business relationships between parties 
to a labor dispute and their customers and suppliers or 
even between two neutral parties, all union primary conduct 
would be prohibited. See General Electric, supra; Team- 
sters v. NLRB (International Rice Milling), 341 US. 665 
(1951) ; Food Employers Council, supra; Seafarers Inter- 
national Union v. NLRB, supra. If this distinction between 
object and effect were not maintained, it could be clearly 
destructive of the fundamental distinction between the 
secondary conduct proscribed by Section 8(b) (4) (i) (ii) (B) 
and permissible conduct under Section 7. 


Although Venneri was interested in this dispute because 


of his action on the Bethesda Library of Medicine job, any 
effect on Venneri was purely incidental No matter how 
great Venneri may have thought the pressure on him was, 
this pressure was essentially different from the pressure 
he would have felt if his business relations had been an 
object of Local 5’s activity. As Judge Prettyman said in 
Seafarers International Union, supra: 


“This difference in pressure, between that which 
occurs, somewhat indirectly, when another employer’s 
premises are picketed and that which occurs when a 
neutral employer’s own premises are picketed, is the 
rationale which must govern the interpretation of Sec- 
tion 8(b) (4)? 105 U.S. App. D.C. at 217. 
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E. Conference Board Decision Finding Akron in Violation 
of Collective Bargaining Agreement Ignored By Board 
Majority 

One of the most important phases of this case has been 
completely ignored by the Board majority and by the 

Trial Examiner in this ease. The matter of Akron’s 

violation of Section 32 was submitted to the Conference 

Board, established and operated under the terms of the 

agreement between Local 5 and the plumbing contractors 

for the purpose of settling disputes. That Board, consist- 
ing of an equal number of employer and union representa- 
tives, after notice to all parties, held a hearing attended 
by Akron with its attorney and Local 5 with its attorney. 

After hearing the evidence, the Conference Board issued 

its decision, finding Akron in violation of Section 32 (J.A. 

117). 

Article XV, Section 4, of the agreement, gives Local 5 


the right to ‘‘withdraw all journeymen plumbers and ap- 
prentices from the employ of such contractor and cancel 


the agreement after determination by the Conference Board 
that the agreement has been breached’’, The agreement 
was not cancelled at that time, nor were men withdrawn. 


Petitioner’s position is that it was under no obligation 
to supply men to Akron to perform the inside plumbing 
only, in violation of the collective bargaining agreement 
and the Conference Board award. This award has the 
same effect as an arbitration award. See IBEW v. Missis- 
sippi Valley Electric Co. —— F. Supp. —— (D.C. E.D. La., 
1959), 44 LRRM 2674. 


Three recent cases decided by the United States Supreme 
Court emphasize the legal obligations of the parties to a 
collective bargaining agreement as to arbitration. An arbi- 
tration award is not to be taken lightly, the Court stated, 
and such award should be complied with, 


“*., . unless it may be said with positive assurance 
that the arbitration clause is not susceptible of an 
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interpretation that covers the asserted dispute’’ 
United Steelworkers v. Warrior & G. Nav. Co., 363 U.S. 
574, 582. See also United Steelworkers v. American 
Manufacturing Co., 363 U.S. 564, and United Steel- 
workers v. Enterprise Wheel, 363 U.S. 593. 


Neither the Board nor the Trial Examiner discussed the 
impact which a resolution of the dispute by the Conference 
Board would have on the Section 8(b) (4) charge although 
in the past the Board has stated it approved the practice 
of settling labor disputes by arbitration. See Spielberg 
Mfg. Co., 112 NLRB 1080; Avalon Co., General Adminis- 
trative Decision R. 693 (April 7, 1960). 


Of course, if the Conference Board decided the case 
against Local 5, the matter would have ended there and the 
very purpose which the Supreme Court stated arbitration 
serves in the collective bargaining process, would have 
been achieved. See American Manufacturing, supra. How- 
ever, because the facts were reversed, the Board chose to 


completely ignore the Conference Board award. 


F. Petitioner Did Not Have As An Object the Forcing or Re- 
quiring of Any Person to Cease Doing Business With Any 
Other Person 


Assuming arguendo that Petitioner was attempting to 
force Akron to refrain from doing business with Venneri 
on the CRT-2 and SAM-2 jobs by proscribed conduct, such 
an object is not prohibited by Section 8(b)(4)(B) of the 
Act. Section 8(b)(4)(B) only proscribes ‘‘forcing or 
requiring any person . . . to cease doing business with 
any other person.’? (Emphasis added). The evidence in 
this case is clear that Local 5 did not know until 
May 16, 1960, that Akron had a contract with Venneri for 
the CRT-2 and SAM-2 hangars. In fact, Akron actively 
misled Local 5 to this conclusion (J.A. 104, 105). In this 
situation, the most that could arguably be established is 
that Local 5 sought to force Akron to refrain from doing 
business with Venneri. 
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The distinction between ‘‘cease’’ and ‘‘refrain’’ is not 
at all subtle. ‘‘Cease’’ means ‘‘to come to an end, to dis- 
continue’”® an existing relationship, and ‘‘refrain’’ 
indicates ‘‘a refusal to enter into or to renew a relationship 
which has never existed before or which has been ter- 
minated by its own terms.’ 


Section 8(e), added to the Act in 1959 at the same time 
subparagraph (B) was added to Section 8(b) (4), uses the 
words, ‘‘ceases or refrains’’ in prohibiting product boy- 
ecotts but uses only the word ‘‘cease’’ in the provision 
covering the ‘‘doing of business.’’ The language of 
Section 8(b) (4) (B) and 8(e) is somewhat similar and inter- 
related, so, logically, an interpretation of the words ‘‘cease 
and refrain’’ as used in Section 8(e) would be persuasive 
in interpreting Section 8(b) (4) (B). 


In the recent case of Hoffman v. Teamsters Joint Council 
38, —— F. Supp. —— (DC, ND, Calif. 1962), 45 L.C. 
J 17,803, the court held that clauses in an agreement which 


only ‘‘refrain”’ an employee from taking certain action are 
not prohibited by the ‘‘cease doing business’? part of 
Section 8(e). 


In Driver-Miller Plumbing and Heating, 124 NLRB 888, 
889, 891, the Trial Examiner found under old Section 
8(b)(4)(A), that a union, by inducement of employees, 
was attempting to force the employer to ‘refrain’? from 
doing business with another contractor, and this was not 
a prohibited object. See Local 60 and Binnings Construc- 
tion Co., 188 NLRB No. 116, (IR-6), wherein Trial 
Examiner Sommers stated, ‘‘The condemned object in 
[$8(b)(4)](B) does not embrace ‘refrain from doing 
business.’ ”’ 


10See Black’s Law Dictionary, 4th Ed. and Webster’s New Collegiate 
Dictionary (1961 Ed.). 


11Sce Previant, The New Hot-Cargo and Secondary Boycott Sections; A 
Critical Analysis, 48 Georgetown L.J. 346, 355. 
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From the foregoing discussion of ‘‘an object’’ it is 
obvious that the Board was in error in finding that an 
object of Local 5’s conduct was to force a ceasing of doing 
business between Akron, Venneri and Nickles. 


Il. A REFUSAL TO REFER PLUMBERS TO AKRON MECHANICAL 
CONTRACTORS IS NOT A “THREAT, COERCION OR RE- 
STRAINT” AS THOSE WORDS ARE USED IN SECTION 8(b) 
(4) (ii) 


The Board, without any discussion whatsover, stated in 
its decision that ‘‘by refusing to refer plumbers to Akron 
as provided in Respondent’s agreement with Akron for the 
aforementioned objects, the Respondent coerced and 
restrained Akron in violation of Section 8(b) (4) (ii) (B) 
of the Act’? (J.A. 4). In support of this statement, 
the Board cited only one case—Gable Electric Company, 
131 NLRB 1010. The serious implication of such a holding 
required far more than a mere pronouncement. See Food 
Employers Council, supra. 


In addition, the Order of the Board orders Local 5 to 
‘Scease and desist . . . (b) threatening that it will not 
refer or otherwise furnish individuals for employment to 
Akron ... or refusing or referring such individuals for 
employment .. .’? Nowhere in the body of the decision 
of the Board was Local 5 found to have threatened Akron 
or anyone else that it would not refer men and, in fact, the 
finding of the Board on this point discussed above simply 
held that the refusal to refer was ‘‘restraint and coercion.’’ 


The basis of the Board’s finding here cannot be found 
in Gable Electric, supra, either. The record in this case 
shows that Local 5 did not operate an exclusive hiring 
hall. As a matter of fact, it had no hiring hall to speak 
of. The employees solicited their own jobs with con- 
tractors and the contractors solicited the men themselves 
(J.A. 105). Local 5 maintained no seniority list for hiring 
purposes (J.A. 82). While Local 5’s agreement did 
nominally provide that the Local was to be the source of 
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The distinction between ‘‘cease’’ and ‘‘refrain”’ is not 
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10See Black’s Law Dictionary, 4th Ed., and Webster’s New Collegiate 
Dictionary (1961 Ed.). 


11 See Previant, The New Hot-Cargo and Secondary Boycott Sections; A 
Critical Analysis, 48 Georgetown L.J. 346, 355. 
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nominally provide that the Local was to be the source of 
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supply for men, Business Manager Rhodes testified that, 
in practice, this provision was not followed although Mr. 
Grossman claimed he was told otherwise (J.A. 98). 
Prior to requesting a contract with Local 5, Mr. Grossman 
had been operating in this area as a nonunion contractor 
(J.A. 110) so he obviously had contacts for the employ- 
ment of men if he really sought them and, further, only 
15% or 20% of his work force consisted of plumbers. 


The dispute arose when Akron signed the agreement 
with Local 5, so Akron had no past practice of obtaining 
plumbers from the local to rely on either. It will be 
recalled that Akron had several other crafts working for 
him during the dispute with Local 5. There is no evidence 
in the record that Local 5 was the sole source of plumbers 
in the Washington area. In fact, Mr. Grossman testified 
that he even got union plumbers from other sources to 
work on CRT-2 and SAM-2. Finally, the hiring hall pro- 
vision in the contract, Article VIII (J.A. 124), is condi- 


tioned upon the contractor obtaining and assigning all of 
the plumbing work covered by the agreement to plumbers. 
Akron, of course, did not do this. 


Now the question presents itself that, in a situation where 
a union and an employer do not operate an exclusive hiring 
hall and the employer violates his contract, as Akron did 
in this situation both by violating Article VIII, Section 32, 
and by his failure to make proper payments to the Health 
and Welfare, Pension and Apprenticeship Funds (J.-A. 
83-85), must a local union act as his employment agency 
and refer plumbers to him, who, if referred, would assist 
him in diminishing their work opportunities? We submit 
that, in this situation, it would be completely contrary 
to the Act to find a refusal to refer to be a threat, coercion 
or restraint. 


The General Counsel of the National Labor Relations 
Board is in complete agreement with the position of the 
Petitioner in this case. Mr. Rothman has stated that his 
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office issued a complaint for a violation of Section 
8(b) (4) (ii)(B) on the basis of a refusal to refer men in 
a situation where a union had an exclusive hiring hall, a 
past practice of referral and the union was the sole source 
of skilled employees in the area. However, he went on to 


“Tt is possible I suppose that a refusal to refer em- 
ployees in a different factual context might not exert 
the same type of pressure.” See Rothman, supra, 45 
LRRM at 84. 


Mr. Rothman then advocated a case-by-case approach to 
this issue—not as the Board has done in the instant case 
where it simply found, in effect, that, regardless of the 
facts, a refusal to refer is per se, a threat, restraint or 
coercion. See also Gable Electric, supra, and Mechanical 
Contractors of New Jersey, 1835 NLRB No. 62.7 


This Court, in Local 636 Plumbers v. NLRB, 108 US. 


App. D.C. 24, 31, 278 F. 2d 888, held that, under the pro- 
visions of Section 8(b)(4) of the Act prior to the amend- 
ments in 1959, a refusal to refer men to a contractor was 
not inducement or encouragement of employees. See 
Joliet Contractors Assn. v. NLRB, 202 F. 2d 606 (7th Cir., 
1953). Cf. NLRB v. Drivers Local 639, 362 U.S. 274 (1960). 


A literal application of Section 8(b) (4) (ii) does not 
indicate that Congress intended to include a refusal to 


12A former Chairman of the National Labor Relations Board has stated 
in this regard: ‘‘[{I]t may be argued that where an exclusive hiring agree- 
ment exists, a refusal to refer would constitute ‘‘eoercion’’ of the employer 
under Section 8(b)(4) (ii). However, absent such an agreement, it would 
certainly seem unreasonable to hold that a union ‘coerces’ an employer merely 
because it refuses to act as his employment agency’’, Farmer, Secondary 
Boycotts and Hot Cargo, 48 Geo. L.J. 327, 331 (1959). 


13 Despite the ruling of this Court in Local 636, supra, the Trial Examiner 
in this proceeding ignored the Court’s decision and found that a refusal 
to refer was inducement and encouragement of employees under Section 
8(b)(4)(i) also. Member Rogers agreed with the Trial Examiner but the 
majority of the Board found it unnecessi-y to pass upon this point. 


34 


refer within its proscription, nor does the legislative 
history of the section. During the debates in the Senate, 
Senator McClellan, in explaining Section 8(b) (4) (ii), at 
one point referred to a case where a union was conducting 
a clear product boycott, had no dispute with the immediate 
employer whatsoever but merely refused to refer him 
men ‘‘so long as [he] handled the products of that com- 
pany’. Also, in Senator McClellan’s example there was 
‘an exclusive hiring hall. The facts alone clearly show 
that Senator McClellan was not stating that “‘threat, coerce 
or restrain”? included all refusals to refer and he did not 
so imply. 2 Legislative History LMRDA 1194. Congress- 
man Rhodes, in an analysis of the Landrum-Griffin Act in 
the House, gave an almost identical example of that given 
by Senator McClellan. See 2 Legislative History 1581. 
These two comments are the extent of the legislative 
history which the proponents of the Board’s view utilize to 
argue that Section 8(b) (4) (ii) was intended to proscribe 
all refusals to refer men. 


Balancing these two comments, however, was a4 pill 
{introduced by Congressman LaFore, a member of the 
House Committee on Education and Labor. His amended 
Section 8(b)(4)(A) would have made it an unfair labor 
practice for a union to induce employees ‘‘or to cause or 
attempt to cause an employee or any other person not to 
enter or accept employment”’, 2 Legislative History 
LMRDA 1471. The fact that Congress did not adopt 
Congressman LaFore’s amendment, which would have 
expressly prohibited a refusal to refer under Section 
8(b) (4), shows that Congress did not intend a refusal to 
refer be considered per se proscribed conduct. 


The many references by members of Congress during 
the debates on the language of the proposed Section 
8(b) (4) (ii) lead one to the inescapable conclusion that 
a refusal to refer was not “‘one of the loopholes’’ that 
Congress was trying to plug with this new section of the 
Act. Some of the most ardent supporters of stricter pro- 
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hibition on union conduct never once referred to a refusal 
to refer men as prohibited conduct included within Sec- 
tion 8(b)(4) (ii). Congress was concerned with threats 
to completely neutral employers with whom the union had 
no dispute, to picket his premises or to call his employees 
out on strike because he handled a product of a concern 
with whom the union did have a dispute. See, for example, 
2 Legislative History 1829 and 1079 (Senator Goldwater) ; 
2 Legislative History 1197 (Senator Curtis) ; 2 Legislative 
History 1568, 1615 (Cong. Griffin) ; 2 Legislative History 
1630 (Cong. Riehlman). 


It is obvious from the foregoing that the intent of 
Congress was contrary to the holding of the Board that 
a refusal to refer men under the conditions presented in 
this case is per se a threat, restraint or coercion under 
Section 8(b) (4) (ii) of the Act. Congress did not intend 
to prohibit such conduct in relation to a primary con- 
tractor whose employees were embroiled in a labor dispute 


but was concerned only with protecting employers who 
were obviously neutral in the dispute (as that term is 
used realistically). For the above reasons, the Board was 
in error when it found that Local 5’s refusal to refer men 
to Akron threatened, coerced or restrained either Akron 
or Venneri. 


IIL SECTION 8(b)(4)(B) DOES NOT PROHIBIT CONDUCT CON- 
TROLLED BY SECTION 10(k) AND 8(b)(4)(D). THEY ARE 
MUTUALLY EXCLUSIVE PROVISIONS OF THE ACT 

Side by side in the Act are its secondary boycott pro- 
visions, Section 8(b)(4)(B), and its jurisdictional dispute 

adjustment provisions, Sections 8(b)(4)(D) and 10(k). 


Section 8(b)(4)(D) conditionally prohibits a union’s 
engaging in a work stoppage where an object is to force 
or require ‘‘any employer to assign particular work to 
employees in a particular labor organization . . . rather 
than to employees in another labor organization . . .”’ 
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It must be assumed that Congress did not intend an over- 
lapping of the application of these two sections, especially 
because the jurisdictional dispute section emphasizes the 
settlement of such dispute by voluntary procedures with 
minimum recourse to governmental procedures. Thus, 
Section 10(k) provides for a special statutory hearing, 
ancillary to the Section 8(b)(4)(D) procedures. If at any 
time there is either compliance with a Board decision de- 
termining the dispute or any voluntary adjustment of 
the dispute, the Section 8(b)(4)(D) charges are dismissed 
by statutory mandate. 


In the instant case, the General Counsel of the Board 
proceeded under both Sections 8(b) (4) (D) and 8(b) (4) (B) 
and sought injunctions in both cases with regard to the 
same work stoppages which are involved in this case. 
Federal Judge McGarraghy, after a lengthy hearing and 
extensive argument, pursuant to a “‘reasonable cause”’ 
finding found that Local 5 had engaged in unfair labor 
practices within the meaning of Section 8(b) (4) (i) (ii) (B) 
and (D) of the Act and issued an injunction to enjoin such 
violations of the Act."* The Board has pursued its jurisdic- 
tional dispute theory of the case and is, at the present time, 
conducting a Section 10(k) hearing. This 10(k) proceeding 
at the time of the writing of this brief is in its tenth week. 


In the very nature of a jurisdictional dispute, the 
activity of the union in claiming the work under its con- 
tract is primary and may not be measured by its 
incidental consequences. This existence side by side in 
the Act of sections which, by wholly different means, 
regulate secondary activity and jurisdictional dispute 
activity emphasizes this conclusion. 


Trreconciliable conflict arises from attempting to apply 
both Sections 8(b)(4)(B) and 8(b)(4)(D) procedures to 


—— 


14 Penello v. Local 5 (D.C.D.C., 1960), 46 LRRM 2740. 
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the same factual situation. First the Congressional policy 
of encouraging settlement of jurisdictional disputes would 
be completely frustrated. The combined effect of the two 
Board prosecutions arising from the single set of acts is 
to say to Petitioner: ‘“You may have access to the specially 
contrived procedures which encourage voluntary settlement 
of work disputes only by violating a companion section of 
the Act which immediately subjects you to drastic penalties, 
including the mandatory injunction.’ 


Again, assume that the Board in a Section 10(k) deter- 
mination assigns the disputed work to the union against 
whom Section 8(b)(4)(D) charges are pending. By virtue 
of such assignment the union is, of course, absolved from 
any taint of unfair labor practices and the charges are 
dismissed. ‘‘But hold,’’ says the Board. ‘‘You are 
assigned the work in dispute, but you may not claim it, 
for the act of claiming violates Section 8(b)(4)(B).”’ 
Such a determination would be an absurdity. The con- 
sequence of applying both Section 8(b)(4)(B) and 
8(b)(4)(D) to the same union activity would make it 
impossible to give meaningful effect to either section of the 
law. 

The reason the two sections were never intended to be 
applied to the same conduct is very simple: the clearly 
primary character of the work claims which lead to juris- 
dictional disputes. If a union claims recognition or 
demands better working conditions, or seeks a contract 
clearly setting out the scope of the bargaining unit, it is 
making a primary demand even though such conduct has 
secondary consequences. By the same token, a demand for 
contract compliance with a work assignment clause is a 
primary demand. Whether there are no other claimants 
for the work, or whether the work is being done improperly 
by supervisors, or whether a second union also claims the 
work, the claim remains primary. 


The fact that Congress set up separate control for 
secondary boycotts and jurisdictional disputes emphasizes 
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the primary character of claims leading to a jurisdictional 
dispute, for any other application of the two sections leads 
to absurdities. 


In NLRB v. Brotherhood of Carpenters (Wendnagel), 
961 F. 2d 166 (7th Cir., 1958), the Court in a case, involving 
both Section 8(b) (4) (A) and 8(b) (4) (D) charges, disposed 
of the secondary boycott charges by dismissing them. While 
the Board on several occasions in addition to the 
Wendnagel case has said that 8(b) (4)(B) and 8(b) (4) (D) 
charges can flow from the same conduct, we have been 
unable to find a single court case supporting this Board 
assumption! The Trial Examiner in the Wendnagel case 
reasoned that the objects described in Section 8(b) (4) (B) 
and 8(b)(4)(D) are mutually exclusive and cannot stem 
from a single set of facts. The Board reversed the Trial 
Examiner. 119 NLRB No. 184. The Seventh Circuit 
refused enforcement of the Board’s order, finding no 
evidence of a proscribed secondary boycott object. Indeed, 
by definition, a jurisdictional dispute would seem to negate 
any finding of a secondary boycott arising from the same 
facts. 


It is respectfully submitted that Sections 8(b) (4) (B) 
and 8(b)(4)(D) are mutually exclusive because of the con- 
flicting remedies prescribed by Congress under these 
sections. Accordingly, once the Board has already 
assumed jurisdiction over this dispute in a so-called 
“jurisdictional dispute’? proceeding under Sections 
8(b)(4)(D) and 10(k) of the Act, the Board cannot 
simultaneously find that the Petitioner has also violated 
the secondary boycott provisions of the Act. 


IV. THE ORDER OF THE BOARD MUST BE MODIFIED 


Assuming Local 5 is found to have violated the Act, the 
Board’s order cannot be enforced without modification. 
Following its usual procedure, contrary to court precedent, 
the Board issued a sweeping order against Local 5 which 
is not designed to remedy the alleged illegal activity but to 
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put undue and harsh restrictions upon Local 5 when the 
record clearly does not warrant such action. 


The Board order is directed against ‘‘any other em- 
ployer” as well as Akron, Venneri and Nickles. There is 
not a scintilla of evidence in the record indicating that 
Local 5 has engaged in any similar illegal activity in the 
past and, therefore, the order should be limited to the 
named employers only. See Local 636 Plumbers v. NLRB, 
supra; Highway Truck Drivers Local v. NLRB, 107 U.S. 
App. D.C. 1 (1959). The Venneri incident on the Library 
of Medicine job is not evidence of past illegal conduct 
since, at that time, August, 1959, any statements to 
employers, even threatening ones, were not illegal under 
Section 8(b)(4) of the Act. 


Further, the order of the Board must be clarified. The 
Notice attached to the Board’s order (J.A. 21) is much 
broader than the cease and desist portion of the decision 
and order (J.-A. 9). Paragraph (b) of the order 


requires Local 5 to cease and desist from ‘‘threatening 
that it will not refer .. .’’ (J.A. 9). Nowhere in the 
findings of the Board is Local 5 found to have threatened 
anyone. The Board specifically found Local 5 only 
attempted to persuade Venneri (J.-A. 6). It is not 
clear in paragraph (b) of the order against whom the 
threats were made and must, therefore, cease. 


The Notice of the Board (J-A. 21) also includes the 
Corps of Engineers within the ‘doing of business clause.”’ 
The record is completely barren of any reference to the 
Corps of Engineers or is there any indication that the 
Corps even knew of the existence of this dispute. In these 
circumstanees, it should not be included within the notice. 
See Ets-Hokin & Galvan Inc., 133 NLRB No. 161 (1961). 
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CONCLUSION 


For the reasons stated, it is respectfully submitted that 
the Board’s order should be set aside and that enforce- 
ment should be denied. If, however, the Court should 
decide that the Board’s order should be enforced, it is 
respectfully submitted that the order be clarified and the 
scope of the order should be modified. 


Respectfully submitted, 


Patrick C. O’DonoGHUE 
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——————— 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
Local 5, United Association of Journeymen and Ap- 
prentices of the Plumbing and Pipefitting Industry of 
the United States and Canada, AFL-CIO, hereinafter 
called the Union or petitioner, to review and set aside 
an order of the National Labor Relations Board issued 
June 26, 1962, following the usual proceedings under 
Section 10(c) of the National Labor Relations Act, as 
amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C., Sec. 151 


(1) 
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et seq.). The Board, in its answer, has requested en- 
forcement of the order. The Board’s Decision and 
Order (J.A. 2-22) ' are reported at 137 NLRB No. 100. 
This Court has jurisdiction under Section 10(f£) of 
the Act.* 
I. The Board’s Findings of Fact 


Briefly, the Board found that the Union induced and 
encouraged employees of one subcontractor on a con- 
struction project to cease handling products and per- 
forming services, with an object of forcing the project’s 
general contractor to sever business relations with an- 
other subcontractor; the Board also found that the 
Union engaged in unlawful restraint and coercion for 
the same object, by refusing to refer craftsmen as pro- 
vided in its collective bargaining agreement. The evi- 


dence upon which the Board based its findings is sum- 
marized below. 


A. Background: The parties identified 


The Union, representing approximately 850 crafts- 
men in the Metropolitan Washington, D.C. area, 
(J.A. 61) claims ‘‘jurisdiction”’ over all the plumbing, 
pipe and related work performed in that geographical 
area, whether metallic or non-metallic pipe is used 
(J.A. 62). 


1“J.4.” refers to those portions of the record printed as a joint 
appendix to the briefs. Whenever in a series of references a semi- 
colon appears, references preceding the semicolon are to the Board’s 
findings, and those following the semicolon are to the supporting 
evidence. 

2No issue is raised respecting the propriety of the Board’s as- 
sertion of jurisdiction. 
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Local 456, Hod Carriers and Common Laborers 
Union, hereafter, the Laborers, claims ‘‘jurisdiction’’, 
inter alia, over the installation of non-metallic pipe. 
The conflicting claims of these two labor organizations 
have oceasioned a sharp and long standing dispute 
(J.A. 33; 62-63, 74). 

Most of the D.C. area mechanical (i-e., plumbing) 
contractors who perform pipe and plumbing work both 
inside and outside of buildings are members of the 
Mechanical Contractors District of Columbia Associ- 
ation, Inc., which has a collective bargaining agreement 
with the Union. Some non-member mechanical con- 
tractors are also signatories to this agreement (J.A. 61- 
62). 

Certain other area contractors are known as utility 
contractors or excavators; they also perform plumbing 
and pipe work, but only in connection with outside 
installations—storm drains, sewer pipes, gas mains, and 
the like (J.A. 33; 78-79). The Union has no bargain- 
ing agreements with, and refers no plumbers to, utility 
contractors; it requires its members to work only for 
mechanical contractors under contract with the Union 
(J.A. 62, 106). 

Nickles Brothers, Inc.’ (Nickles) is a utility con- 
tractor; it has a collective bargaining agreement with 
the Laborers (J.A. 33). Akron Mechanical Contrac- 
tors, Inc. (Akron) isa mechanical contractor and party 
to the Union’s bargaining agreement at the time of 
the unfair labor practices. Arthur Venneri Company 
(Venneri) is a general contractor and is not party to 


3 Misspelled in the transcript as “Nichols”. 
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a bargaining agreement with either the Laborers or 
Petitioner. 


B. Background: The Library of Medicine dispute 


In August 1959, Venneri was awarded a contract to 
construct the Library of Medicine building in Bethesda, 
Md., and subcontracted the outside mechanical work 
to Nickles. When Union Business Manager Rhodes 
learned of this, he immediately apprised Venneri of 
the Union’s objection: Nickles’ presence on the job 
would diminish the Union’s employment opportunities, 
because of Nickles’ dealings with the Laborers 
(J.A. 58-59). Venneri had performed no work in the 
D.C. area for many years, and Rhodes called his at- 
tention to the Union’s bargaining agreement with the 
Association (J.A. 68-69). Article 17, Section 32 of 


that agreement (hereafter, Section 32) provides as 
follows: 


“Tt shall be a violation of this agreement for any 
contractor to contract for a job where plumbing 
work has been withheld from the plumbing contract 
by either the owner or the general contractor for 
the purpose of being installed by other than 
journeymen plumbers and their apprentices. 
Plumbing work in the paragraph shall include the 
installation of all non-metallic sewers within the 
property line including both sanitary and storms 
as well as open drain tile.”’ (J.A. 125). 
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Rhodes told Venneri that petitioner would refer no 
plumbers to any mechanical contractor to whom Ven- 
neri would award only the inside work (J.A. 59, 68). 
As Rhodes testified, 


“|. . I contacted him [Venneri] and explained 
to him that our contract with our mechanical con- 
tractors . . . required them to get all the work 
and if they did not get all the work we [the Union] 
did not man the work. .. So [Mr. Venneri] told 
me that he had been advised [by other people] 
... that he could do it this way ... I said, ‘Well, 
it all boils down to this, Mr. Venneri: when it 
comes time for you to get men for that work, for 
the plumbing work, you see those people’, Local 5 
would not furnish men for him.”’ (J.A. 102-103). 


Venneri was, in fact, thereafter unable to find a me- 
chanical contractor willing to do business only upon 
inside work (J.A. 16; 69, 76, 103) and eventually 
settled with the Union by promising Rhodes that he 
would use plumbers to perform all mechanical work 
on two other Venneri projects in the area;* the Union 
then agreed to refer plumbers to finish the Library of 
Medicine job. Venneri was required to reduce his 
agreement with the Union to writing (J.A. 113-114). 
Nonetheless, the parties are now in disagreement about 
the nature of their commitments. Rhodes contends 
that Venneri had promised to make all future assign- 
ments to subcontractors under agreements with the 


4The Army Medical Service Graduate School and the Walter 
Reed Army Medical Center. 
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Union but Venneri contends that he simply agreed to 
abide, in the future, by any decisions regarding crafts- 
men that his subcontractors might make (J.A. 35-36; 
76). 


C. The instant dispute: Venneri awards subcontracts 
and the Union objects 


On November 30, 1959, Venneri was awarded the 
construction contract by the U.S. Corps of Engineers 
for two hangars—designated CRT-2 and SAM-2—at 
Andrews Air Base (J.A. 32; 70). Venneri then en- 
tered into negotiations for subcontracting the work and, 
by the end of the year, had awarded the inside mechani- 
eal work on CRT-2 and SAM-2 to Akron; shortly there- 
after, he awarded Nickles the subcontract for the out- 
side mechanical work (J.A. 32-33; 71). Venneri had 
also obtained the contract for another project at the 
Andrews Air Base: the Supply Facilities job. On 
this project, shortly after making the CRT-2 and 
SAM-2 subcontracts, he subcontracted all the mechani- 
eal work—both inside and outside—to Akron (J.A. 16; 
71)" 

In December 1959, while Venneri was negotiating 
with subcontractors, Union Business Agent DeChard 
telephoned him. DeChard had learned of Venneri’s 
negotiations and, as Venneri testified, ‘‘He reminded 
me of the trouble we had at the Library of Medicine 


5 Akron also received subcontracts to work on other projects at 
the Air Base; these had been awarded by the Corps of Engineers 
to other general contractors, F. D. Rich Company and Grunley- 
Walsh (J.A. 16-17; 90). 
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job and told me that we should try not to have this 
same trouble again” (J.A. 34; 71). 

Petitioner also made its position clear to Akron. A 
new firm, Akron had no employees and no previous 
dealings with any labor organizations (J.A. 89, 96-97). 
Upon obtaining the Andrews Air Base jobs, Akron’s 
President, Grossman, decided to execute bargaining 
agreements “‘with the necessary trades so that we could 
perform this work”’ (J.A. 90-91). Grossman visited 
the Union’s office to sign their bargaining agreement 
in January 1960. When he informed DeChard that he 
would be doing business with Venneri, DeChard warned 
him that the Union had previously had trouble with 
Venneri and pointed out that the bargaining agreement 
Grossman was about to sign contained a provision for- 
bidding Akron from taking only a part of the work 
described in the Union’s claimed ‘‘jurisdiction”’ (J.A. 
35; 111-112). Grossman subsequently executed the 
bargaining agreement and returned a signed copy to 
the Union about January 13, 1960 (J.A. 112). Article 
VIII of that agreement provides that Local 5 is to 
furnish and supply Akron with all workmen, ‘‘as a 
term and condition of employment” (J A. 124). 
Rhodes and DeChard emphasized that this would re- 
quire Akron to look exclusively to the Union for its 
plumbers (J.A. 95, 98). 


8 


D. Venneri’s February 15 effort to effect a compromise 
is rejected by the Union 


As stated above, p. 6, Nickles had been awarded 
the outside mechanical work on CRT-2 and SAM-2 in 
early January 1960. In compliance with the juris- 
dictional claims of the Laborers with whom Nickles 
was party to a bargaining agreement, Nickles assigned 
them the non-metallic pipe work; then Nickles re- 
quested petitioner to refer plumbers to install and fab- 
ricate the metallic pipe work on his job. Petitioner 
never replied to Nickles’ request, and thereafter made 
no effort to refer craftsmen for Nickles’ metallic pipe 
work (J.A. 79). 

On February 15, 1960, DeChard and Rhodes for the 
Union met at Venneri’s Washington office with Ven- 
neri and Grossman. As Venneri explained, he had re- 
quested the meeting ‘‘to try and get together and ami- 
cably come to some solution over an age-old problem”’ 
(J.A. 17; 72, 107). The Union insisted that unless all 
the work described within their claim was awarded to 
a subcontractor under contract with the Union, no 
plumbers would be referred to the job (J.A. 35; 67, 
78). As Rhodes explained, Section 32 of the Union’s 
contract with the Association forbade the award of 
inside and outside work on the ‘‘split’’ basis: 


Q. (by Mr. Farmer) What you said to them over 
again was that Mr. Grossman would not receive 
any plumbers to do the inside work so long as the 
work was split up and part of the work went to 
a contractor which was not under contract with 
Local Number 5? 
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A. (by Rhodes) That is correct... And we made 
it very clear ... to Mr. Venneri that he didn’t 
have to give it to this mechanical contractor 
[Akron]. 

Q. So long as the mechanical contractor he gave 
it to had it in its entirety? 

A. Yes.” (J.A. 67). 


After the Union had stated its position, Venneri ex- 
plained that he had already bound himself by contract 
to Akron and Nickles: 


“TJ told them further that this particular work 
was in the union book of another trade, and that 
another trade was telling me that their trade was 
supposed to be doing this work also. So we were 
in the middle and I wanted to see this thing settled 
once and for all... Mr. Rhodes said that there 
was no possible compromise; that plumbers and 
only plumbers will do this work. Otherwise, we 
will not get men to do our mechanical work.”’ 
(J.A. 73). 


Venneri then suggested a possible solution to the 
Union; Rhodes explained the suggestion as follows: 


Q. (by Mr. Farmer) Was the fact that the 
Nickles Company was in the picture brought out 
at the meeting? 


A. (by Rhodes) There was something said about 
if—words to this effect: that if he [Venneri] 
gives it to the Nickles Company and specifies that 
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Nickles use plumbers on the work, would we fur- 
nish plumbers to Nickles? 

I told him no, we don’t have a collective bargain- 
ing agreement with Nickles. And we are not in 
business to sign up any people but bona fide 
mechanical contractors. 


* * % * * 


Q. You said you couldn’t furnish men to Mr. 
Nickles because you were not under contract with 
him? 

A. That is right. And we didn’t do business with 
excavators. (JA. 68). 


When the Union again insisted that there was ‘‘no 
compromise possible’? (J.A. 73), the meeting broke 
up without any solution being reached. 


E. The Union imposes a boycott against Venneri’s 
CRT-2 and SAM-2 jobs 


1. The Union refuses to refer plumbers to work on the 
CRT-2 and SAM-2 jobs 


As explained above, p. 6, Akron was awarded a 
number of separate subcontracts at the Andrews Air 
Base. When the on-site work began in early 1960, the 
Union, upon Akron’s request, referred plumbers to 
work for him on the Grunley-Walsh and Supply Fa- 
cilities projects (J.A. 58). But when Grossman 
asked for plumbers to work on CRT-2 and SAM-2, the 
Union refused (J.A. 38; 57, 58, 94-95). 
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Grossman made his first request, with respect to the 
CRT-2 and SAM-2 jobs, early in March 1960; there- 
after, throughout the spring of 1960, he continued to 
request the Union for plumbers by letter, telephone 
and telegram (J.A. 95). Although the Union was 
clearly aware of the priority nature of the work, and 
Grossman’s vulnerability to a damages suit for delay 
in performance, it continued to refuse to supply 
plumbers (J.A. 99). Ultimately, the Union denied 
requests for plumbers on all of Grossman’s Air Base 
jobs (J.A. 99-100). 


9. The Union induces Akron’s employces to refrain 
from performing CRT-2 and SAM-2 work 


The plumbers’ work on all of Akron’s jobs was simi- 
lar in nature and, as personnel needs fluctuated, Gross- 
man moved plumbers from one job to another (J.A. 
95). But when Grossman asked these employees to 
go to his CRT-2 and SAM-2 jobs, they refused (J.A. 
95). Rhodes admitted that the Union had instructed 
its members working at the Grunley-Walsh and Supply 
Facilities jobs not to work at the Venneri hangers and 
not to permit themselves to be transferred there (J.A. 
38).° 


6 Also, it was announced at Union meetings during the spring of 
1960 that the CRT-2 and SAM-2 jobs were “not in compliance”. 
As Rhodes explained, it “is understood by the membership” that 
they should not work on such jobs (J.A. 59-60, 107), 


3. The Union induces Akron’s employees to refuse to 
move pipe en route to the CRT-2 and SAM-2 jobs 


In late January 1960, Akron’s purchase of pipe was 
delivered to Andrews Air Base. The carrier arrived 
at the Grunley-Walsh project, but part of his cargo 
was for installation at the Venneri hangar jobs, several 
miles away. Courtney, Akron’s foreman and a mem- 
ber of the Union, examined the invoices and then re- 
fused to handle the CRT-2 and SAM-2 pipe despite 
Grossman’s request, because the Union had told him 
“not to touch anything pertaining to”’ those jobs (J.A. 
36; 92). Subsequent efforts by Grossman to have his 
employees move the pipe met with similar employee 
refusals; the pipe remained where it had been unloaded, 
throughout the spring of 1960 (J.A. 93). Akron re- 
peatedly protested to Rhodes, explaining the financial 
hardships involved, but Rhodes always insisted that 
the pipe ‘cannot be touched . . . until that job is cleared”’ 
(J.A. 93-94).? 


4. The Union induces Akron’s employees not to fabri- 
cate pipe 


Akron instructed its plumbers, on several occasions, 
to work on the Venneri hanger pipe that had been de- 
livered. The employees, because of poor weather, had 
no work to perform on the other Akron projects, but, 
pursuant to Union instructions (J.A. 38), they re- 


7 Rhodes also visited the job site with John Martin, Business 
Agent of the Pipefitters, Local 602, and Martin, on this occasion, 
instructed the steamfitter employees there “not to touch the work 
that belonged to the plumbers.” (J.A. 37; 54-55), 
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fused to ‘‘prefabricate’’ the pipe that had been pur- 
chased for the Venneri hangers (J.A. 37-38; 93). 


5. The District Court enjoins the Union’s conduct 


The Union’s members continued to refuse to unload, 
move or fabricate pipe destined for Venneri jobs, and 
the Union continued to refuse to refer plumbers as 
described above, until July 1, 1960. On that date, upon 
petition by the Regional Director for the Board’s Fifth 
Region, the United States District Court fer-the—Dbis- 
triet-Court for the District of Columbia granted a 
temporary injunction restraining the Union from en- 
gaging in any of the unfair labor practices charged. 
See Penello v. Local 5, United Association of Plumbers, 
Civil No. 1773-60, 46 LRRM 2740 (1960).* 

The District Court found, inter alia, that “‘as a result 
of [the Union’s] acts and conduct... Akron has been 
and is unable to obtain employees required for the per- 
formance of its said work at the Air Base, and Venneri 
and Akron have been unable to engage in construction 
as required by their contracts with the U.S. Corps of 
Engineers and with each other.”” 46 NLRM 2742. 


Il. The Board’s Conclusions and Order 


On these facts, the Board found that petitioner vio- 
lated Section 8(b)(4)(i)(B) by inducing and en- 
couraging employees of Akron to refuse, inter alia, to 
handle or work on material destined for Venneri at 


8 At the hearing before the Trial Examiner, all parties stipulated 
that certain portions of the District Court Record be admitted as 
evidence, to be considered by the Trial Examiner and the Board, 
(J.A. 83). 
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the hanger jobs; and that, by refusing to refer plumbers 
to Akron as provided in its bargaining agreement, 
petitioner coerced and restrained Akron in violation 
of Section 8(b) (4) (ii)(B) (J.A. 3, 4). An object 
of the above Union conduct, the Board found, was to 
force and require a cessation of business between Akron 
and Venneri, Nickles and Venneri, and Venneri and 
the U.S. Corps of Engineers (J.A. 3). 

In so holding, the Board rejected the Union’s con- 
tentions that Akron was a primary employer, and that 
Section 32 of the Union’s bargaining agreement with 
Akron privileged the Union’s conduct.? 

The Board ordered the Union to cease and desist 
from the unfair labor practices found, and to post ap- 
propriate notices.” 


SUMMARY OF ARGUMENT 


1. Section 8(b)(4)(B) makes it unlawful for a 
union to strike or induce or encourage a strike, or to 
threaten, coerce or restrain an employer, to force or 
require that employer to cease doing business with any 
other person. As in the case of Section 8(b) (4) (A) of 


® Member Brown dissented; in his view, Akron was a primary 
employer (J.A. 19-20). Member Fanning also dissented, but on a 
different theory. To him, the fact that a Section 8(b) (4) (D) 
charge was pending in this case required that the instant complaint 
be dismissed and that the Board proceed first to a Section 10(k) 
hearing to determine if the dispute here is a “true jurisdictional 
dispute” (J.A. 10-14). 

10In view of the above disposition, the Board deemed it un- 
necessary to pass upon two issues raised: (1) whether Section 32 is 
a lawful contractual provision (compare Employing Lithographers 
v. N.L.R.B., 301 F. 2d 20 (C.A. 5); see Section 8(e) of the Act); 
and (2) whether the Union’s refusal to refer employees also violated 
Section 8(b) (4) (i) (B) of the Act. 
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the Taft-Hartley Act, the amended Section 8(b) (4) (B) 
was intended to preclude a union from implicating 
employers in labor disputes not their own. In short, 
8(b)(4)(B) is aimed at restricting the area of in- 
dustrial conflict by barring pressures upon neutral 
employers. Petitioner here concedes that it brought 
pressure upon Akron by inducing and encouraging 
Akron’s employees to refuse to handle or work upon 
pipe destined for the Venneri hangar, and also concedes 
that it refused to furnish Akron with employees. The 
work stoppages and the refusals stemmed from Ven- 
neri’s award of a subcontract to another employer, 
Nickles. In these circumstances it is plain that Akron 
was for all intents and purposes a neutral entitled to 
the protection of the Act’s secondary boycott provisions. 
For Venneri’s award of the contract to Nickles was 
the target of the Union’s conduct, and not anything 
that Akron had done. Stated differently, the sole con- 
trol over allocation of plumbing work resided with 
Venneri, not Akron, and Venneri was therefore the 
only company with the power to resolve the dispute. 
The cases plainly show that conduct directed at an em- 
ployer who is powerless to end the dispute is secondary 
in nature and warrants the application of Section 
8(b)(4)’s proseriptions. Local 636, Plumbers v. 
N.L.R.B., 108 U.S. App. D.C. 24, 278 F. 2d 858 
(C.A.D.C.); N.L.R.B. v. Enterprise Association, 285 
F. 2d 642 (C.A. 2). 

Petitioner contends that its conduct is privileged by 
virtue of a provision in its contract with Akron which 
makes it a violation for Akron to contract for a job 
where plumbing work has been withheld from the 
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plumbing contract by the general contractor. The 
short answer to this contention is, as this Court has 
held (Local 770, Retail Clerks v. N.L.R.B., 111 US. 
App. D.C. 246, 296 F. 2d 368), that a contract cannot 
legalize a strike which would otherwise be illegal under 
Section 8(b)(4). This is the precise holding of the 
Supreme Court in Local 1976, Carpenters Union v. 
N.L.R.B., 357 U.S. 93. It is true, of course, that if the 
terms of Section 32—the contractual provision in ques- 
tion—were met by all employers have involved, Akron’s 
employees’ conditions of employment would be affected. 
This does not, however, make Akron the primary em- 
ployer, for most secondary activities are designed for 
the ultimate benefit of the employees involved. Thus, 
there was no necessity for the Board to determine in 
this case whether or not Section 32 of the contract be- 
tween petitioner and Akron was lawful under Section 
8(e), for its legality under that Section could not make 
it a defense to otherwise secondary conduct. 

The record refutes the Union’s contention that it 
did not have a “‘cessation of business’’ object. Thus, 
petitioner was offered, but rejected, compromise pro- 
posals under which Nickles would employ Union 
plumbers on the job, making it clear that it would not 
countenance Nickles’ presence on the job in any event. 
Indeed, petitioner’s own witnesses conceded, in effect, 
that the presence of any contractor not under contract 
with the Union to do all plumbing work within the 
Union’s claimed jurisdiction, would bring reprisal; 
and only such contractor’s ouster from the project 
would satisfy the Union. 
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9. The Union contends that its refusal to refer 
plumbers to Akron did not ‘‘threaten, coerce or re- 
strain’? within the meaning of 8(b) (4) (ii). The legis- 
lative history of the 1959 amendments shows plainly 
that this was one of the ‘“‘loopholes”’ which Congress 
specifically intended to close. In any event, the Board 
could properly find that a refusal by a union to refer 
employees constitutes restraint and coercion within the 
literal language used by Congress in amending the Act. 
This is particularly true where, as here, the union is by 
agreement the sole source of necessary journeymen 
plumbers. It is hard to conceive of anything more 
coercive than the inability to work resulting from an 
inability to get the skilled employees necessary to do 
the work. 


3. The Board’s order, contrary to petitioner’s con- 
tention, properly bars petitioner from violating 8(b) 
(4) (B) as to other employers in addition to Akron. It 
is plain that the underlying dispute results from a gen- 
eral Union policy of getting all plumbing work in the 
area for subcontractors who are party to Union bar- 
gaining contracts. In these circumstances, it is mani- 
festly appropriate for the Board to extend the scope of 
its order so as to include companies other than those im- 
mediately concerned in the instant dispute. Nor does 
the fact that the instant dispute may have been subject 
to arbitration or that it may also have involved a ‘‘ju- 
risdictional dispute’? militate against the Board’s 
order. 

The argument that Akron’s contract breach was sub- 
ject to arbitration adds nothing to the Union’s de- 
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fense. As we have shown, the existence of a contract, 
even a valid one, cannot serve as a defense to conduct 
that otherwise violates Section 8(b)(4)(B). Ob- 
viously, therefore, an arbitrator’s decision that the con- 
tract has been violated is irrelevant to the unfair labor 
practice issue. Furthermore, in this case, the Union 
began refusing to supply employees to Akron long be- 
fore Akron was found in breach of contract. 

The final defense to the Board’s order is the asserted 
conflict between Section 8(b) (4) (B) and 8(b) (4) (D) 
in this case. These two Sections plainly serve distinct 
and independent functions within the statutory scheme, 
so there is no support for petitioner’s contention that 
they are ‘‘mutually exclusive.”? Section 8(b) (4) (D) 
proscribes either primary or secondary pressure where 
the object of the pressure is a work assignment. Sec- 
tion 8(b)(4)(B), on the other hand, deals with sec- 
ondary conduct regardless of its ultimate object. It is 
obvious, therefore, that particular conduct, to the ex- 
tent that it is secondary, may violate both Section 
8(b) (4)(B) and 8(b)(4)(D) of the Act—with the 
two Violations being completely separable. 


ARGUMENT 


Introduction 
Section 8(b) (4) of the Act, as amended by the Labor- 
Management Reporting and Disclosure Act of 1959, 
provides in relevant part that it shall be an unfair labor 
practice for a labor organization: 


(i) to engage in, or to induce or encourage any in- 
dividual employed by any person engaged in 
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commerce or in an industry affecting com- 
merce to engage in, a strike or a refusal in the 
course of his employment to use, manufacture, 
process, transport, or otherwise handle or work 
on any goods, articles, material, or commod- 
ities or to perform any services; or 

(ii) to threaten, coerce, or restrain any person en- 
gaged in commerce or in an industry affecting 
commerce, where in either case an object 
thereof is: 


* * * * * 


(B) forcing or requiring any person to cease using, 
selling, handling, transporting, or otherwise 
dealing in the products of any other producer, 
processor, or manufacturer, or to cease doing 
business with any other person. 


Thus, a Section 8(b) (4) (i)(B) violation requires 
two elements: (1) the labor organization must strike, 
or induce on encourage employees to strike or refrain 
from working; and (2) an object of this conduct must 
be the forcing or requiring of one employer to cease 
doing business with another. Two prerequisites are 
also embodied in designation (ii), a new provision, 
added by Congress as a part of the 1959 amendments: 
(1) a labor organization must ‘‘threaten, coerce or re- 
strain’? an employer; and (2) an object of its conduct 
must be the cessation of business between two em- 
ployers. 

Like its predecessor, Section 8(b) (4) (A) of the Taft- 
Hartley Act, the amended Section 8(b) (4) (B) outlaws 
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the implication of employers in labor disputes not their 
own; it embodies the Congressional aim “‘to restrict the 
area of industrial conflict’? by barring pressures upon 
‘‘neutral employers, themselves not concerned with a 
primary labor dispute.’’ Local 1976, Carpenters Vv. 
N.L.R.B. (Sand Door), 357 U.S. 93, 100. 

There can be no question, on the facts set forth in the 
statement above, but that the Union (1) ‘‘induced and 
encouraged” employees of Akron to refuse to handle or 
work upon pipe destined for the Venneri hangar job, 
and to refuse Akron’s efforts to transfer them to this 
site and (2) refused to furnish employees for Akron. 
It is equally clear that the refusals and work stoppages 
stemmed from Venneri’s award of a subcontract to 
N ickfls. The Union contended before the Board, how- 
ever, that its conduct was not within the proscription 
of Section 8(b) (4) because (1) Akron was a primary 
employer, (2) Section 32 of the Union’s bargaining 
agreement privileged its conduct, (3) no cessation of 
business was sought, and (4) refusal to supply em- 
ployees does not amount to ‘coercion and restraint,” 
within the meaning of the Act. 

We now show that the Board properly rejected these 
defenses; that the Board’s findings and conclusions are 
amply supported by the record and are valid; and that 
the Board’s remedial order is proper. 
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” "The Board Properly Concluded that Petitioner’s Activity Was 
Carried on for Secondary Objects Proscribed By Section 
8(b) (4) (B) and that Section 32 of the Bargaining Agree- 
ment with Akron Did Not Privilege Such Activity. 

At the heart of petitioner’s defense is the contention 
that its sole object was to protect the work opportuni- 
ties of journeymen plumbers; that Akron was an em- 
ployer whose conduct diminished those opportunities ; 
and that, as a result, the Union could bring economic 
pressure directly to bear against him. The Board 
found, on the other hand, that Akron was not the real 
target of the Union’s conduct. Rather, it was Venneri’s 
award, of work to Nickles that the Union sought to 
eancel. Accordingly, economic pressure to this end 
could not be directed against Akron without that en- 
largement of the scope of industrial disputes which 


Congress has proscribed. We submit that the Board’s 
findings are fully supported by the record. 

Thus, as the evidence summarized above makes clear, 
the very nature of the underlying dispute required for 
its resolution action which lay wholly beyond Akron’s 

“power. As the Board here stated (J.A. 6): 


_.. the control and allocation of plumbing assign- 
ments lay not with Akron but with Venneri. ..- 
Indeed, as Akron was powerless to effect the result 
which Respondent [Union] sought, namely an as- 
signment to itself of the outside plumbing work, it 
is difficult to conceive what effect Respondent’s 
conduct was designed to produce other than to 
force Venneri, et al, to sever relations with Nickles 
Bros. and reassign this outside work to Akron. 
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Here, then, as in such cases as N.L.R.B. v. Enterprise 
Assn., 285 F. 2d 642 (C.A. 2), and Local 636, Plumbers 
vy. N.L.R.B., 108 U.S. App. D.C. 24, 278 F. 2d 858 (C.A. 
D.C.), the Union has violated the Act by refusing to 
confine a labor dispute to the employer with power to 
effect its solution, and by substituting a secondary em- 
ployer for its real adversary. 

In Enterprise, the general contractor (Edison) 
awarded a plumbing subcontractor to Courter, by terms 
of which Edison retained power later to withdraw part 
of the awarded work. When Courter and the Union be- 
came involved in a dispute over certain work, Edison 
exercised its contractual power, withdrew the disputed 
work, and awarded it instead to Midwest, another sub- 
contractor. Courter’s employees thereafter refused to 
install Midwest pipe in order to cause a severance of 
Midwest-Edison business relations, and the Board 
found the union’s inducement of such refusals unlaw- 
ful. As the Court stated, in affirming the Board: 


The respondents’ principal argument is that .. . 
Courter was a “‘primary’’ employer involved in a 
‘‘primary” dispute with respondents who by their 
concerted refusal to permit members of the re- 
spondent Union to handle Midwest pipe, properly 
sought Courter ... to provide work for the mem- 
bers . . . [the court rejected this argument be- 
cause] . . . when Courter’s employees refused to 
handle Midwest pipe, the fabrication of the pipe 
was no longer a part of Courter’s contract with 
Edison: it was an operation wholly within the con- 
trol of Edison and hence not within Courter’s con- 


tract with the respondent Union [285 F. 2d at 
645.] 


The Local 636 case likewise requires approval of the 
Board’s result. There, Edison awarded a construction 
contract to United, but retained sole control over pur- 
chasing of materials. When Edison purchased a West- 
inghouse turbine objectionable to the union because of 
its non-union source, the union caused United’s em- 
ployees to refuse to work. This Court held, 278 F. 2d 
at 864: 


The Board was amply justified in concluding that 
the real targets of the controversy were Edison and 
Westinghouse, that they were the targets of the 
union’s dispute, and that United . . . was, as the 
employer in the typical secondary boycott situa- 


tion, powerless to end the dispute except by break- 
ing off business relations with Edison. 


Analysis of the underlying dispute and the relation- 
ship of the parties in the case at bar also proves the 
secondary status of Akron. Utility contractors, or ex- 
eavators, are objectionable employers in the Union’s 
eyes; their bargaining contracts with the Laborers 
acknowledge the Laborers’ work claims at the expense 
of the Union’s. Accordingly, Rhodes admitted that pe- 
titioner referred no employees to utility contractors, 
and made no bargaining contracts with them ; as Rhodes 
testified (J.A. 68): ‘‘We didn’t do business with ex- 
cavators.’? When Venneri awarded part of the me- 
chanical work to Nickles, a utility contractor, petitioner 
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induced its members to refrain from working for Akron 
on the disputed job. But as Akron’s President Gross- 
man testified without contradiction, ‘“‘I have no way to 
get the outside [work] nor have I got a right to it.” 
(J.A. 92) 


The record contains no suggestion that Akron ar- 
ranged to have Venneri award the outside work to 
Nickles, or even that Akron stood to profit by such an 
award; nor is there evidence that Akron and Venneri 
have any closer business relationship than that of a 
typical contractor and subcontractor on a construction 
project." Clearly, Akron was ‘‘powerless to end the 


dispute’? (Local 636, supra, at 864); he must be ac- 
corded the protection of the Statute.” 


11 Tt is settled that the parties to such a business relationship are 
sufficiently independent that each deserves immunity from a union’s 
dispute with the other. N.L.R.B. v. Denver Building & Con- 
struction Trades Council, 341 U.S. 675, 689-690. 

See also, Enterprise, supra at 645, holding that even if—as is 
not the case here—the subcontractor had submitted its bid in a 
manner contemplating breach of its collective bargaining contract, 
this would not suffice to deprive him of his secondary status. For 
discussions of the sort of arrangements between two employers 
which may privilege an extension of union pressures, see N.L.R.B 
v. Springfield Building & Construction Trades Council, 262 F. 2d 
494, 498 (C.A. 1); Retail Fruit & Vegetable Clerks v. N.L.R.B., 
249 F. 2d 591, 594 (C.A. 9); N.L.R.B. v. Business Machine & 
Office Appliance Mechanics, 228 F. 2d 553, 557 (C.A. 2) cert. den., 
351 US. 962. 

12 Accord, United Steelworkers of America v. N.L.R.B., 111 US. 
App. D.C. 60, 294 F. 2d 256, 260 (C.A.D.C.): “The argument is that 
the contractors were not neutrals . . . [but] the contractors could 
not resolve the dispute. The union members claimed a right under 
their bargaining agreement [with the Company] . . . they wanted 
the work as Company employees. The purpose of the shut-down of 
the construction work was plainly to force the Company to assign 
this work to these Union members. Nevertheless, the efforts at work- 
stoppage were directed solely against the contractors. We think the 


25 


Moreover, a review of petitioner’s own prior conduct 
proves that Akron was not its real target. The under- 
lying inter-union tensions with respect to which group 
of employees would perform the disputed pipe work 
had previously erupted in conflict, negotiation and set- 
tlement. Then, as now, the record shows that petitioner 
looked to Venneri—not Akron—for satisfaction. 

In August 1959, Venneri awarded outside pipe work 
to Nickles on the Library of Medicine job. As we have 
shown, supra, p. 4, when Rhodes learned of this: 
award, he immediately approached Venneri and pro- 
tested to him. Rhodes eventually permitted plumbers 
to work at the Library of Medicine project only after 
extracting a letter from Penneri in which the latter 
promised that other subcontracting awards would be 
more to petitioner’s liking. 

Again, in December 1959, when the Union learned 
that Venneri was to be a general contractor at the An- 
drews Air Base projects, DeChard—petitioner’s busi- 
ness agent—telephoned Venneri directly and warned 
him to avoid a repetition of the Library of Medicine 
“trouble” (J.A. 71). Indeed, the record is replete with 
proof that from the time Venneri commenced D.C. area 
operations during the summer of 1959, petitioner 
warned him, time and time again, that it wanted sub- 
contracts awarded only to mechanical contractors who 
are signatory to its bargaining agreement (J.A. 56, 
71, 73, 75). From the start, therefore, the Union by 

pee 


interest which the employees had, as shown by this record, did not 
justify the action they took, as shown by this record. We think the 
action here taken, in the light of these facts, was clearly within [the 
pre-1959] Section 8(b) (4) (A).” 
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its own conduct has, in effect, acknowledged what the 
Board here found: it was Venneri, not Akron, with 
whom the Union had its primary dispute. 

Seeking “‘to recast the controversy into a different 
form” (N.L.R.B. v. Local Union No. 9, Wood, Wire & 
Metal Lathers Union, 255 F. 2d 649, 652 (C.A. 4)), peti- 
tioner contends that Section 32 of its bargaining agree- 
ment with Akron privileges the Union’s pressures 
against Akron. That contract provision states: 


It shall be a violation of this agreement for any 
contractor to contract for a job where plumbing 
work has been withheld from the plumbing con- 
tract by either the owner or the general contractor 
for the purpose of being installed by other than 
journeymen plumbers and their apprentices. 
Plumbing work in the paragraph shall include the 


installation of all non-metallic sewers within the 
property line including both sanitary and storms 
as well as open drain tile. (J.A. 125) 


But petitioner’s conduct described above, pp. 6-11, 
and the wording of this provision, make clear its in- 
tended operation: whenever a general contractor 
awards subcontracts in a manner at odds with the 
Union’s jurisdictional demands, the subcontractor is 
automatically in violation of his bargaining agreement 
unless he ceases doing business with the offending gen- 
eral contractor. Thus, Section 32, at least as it has been 
applied here, is a transparent device for embroiling sub- 
contractors in disputes not their own. This Court has 
already ruled that such devices will not be permitted to 
undermine the neutral’s statutory protection. Local 


27 


770, Retail Clerks v. N.L.R.B., 111 U.S. App. D.C. 246, 
296 F. 2d 368, 373 (C.A. D.C.) (‘*...a contract cannot 
legalize a strike which would otherwise be illegal under 
Section 8(b) (4).”’) ; Local 636, supra, 278 F. 2d at 864; 
Teamsters Local 554 v. N.L.R.B., 104 U.S. App. D.C. 
359, 262 F. 2d 456, 460 (C.A.D.C.). 

In Local 1976, Carpenters v. N.L.R.B. (Sand Door), 
357 U.S. 93, the Supreme Court held—in a case we 
submit is controlling here—that ‘‘as a matter of federal 
policy,”’ the secondary employer must be free to deal 
with primary employers ‘notwithstanding any private 
agreement entered into between the parties.” Ibid. at 
105. Otherwise, a union could circumvent the Act and 
“transmit to the moment of boycott, through the con- 
tract, the very pressures from which Congress has de- 
termined to relieve secondary employers.”’ Ibid. at 106. 

We have already shown that the Union’s real dispute 
was not with Akron, but rather that it was seeking to 
control Venneri’s award of the subcontractor’s work. 
The existence of Section 32 in the bargaining agreement 
between Akron and the Union alters none of these eco- 
nomic realities. As Akron is protected by the Statute 
against Union pressures to this end, private agreements 
between him and the Union may not privilege such 
pressure. N.L.R.B. v. Bangor Building Trades Coun- 
cil, 278 F. 2d 287, 289-290 (C.A.1) ; N.L.R.B. v. Team- 
sters, Local 364, 274 F. 2419, 22 (C.A. 7) ; N.L.R.B. v. 
Local 135 Teamsters, 267 F. 2d 870, 873 (C.A. 7), cert. 
denied, 361 U.S. 914; Truck Drivers & Helpers, Local 
728 v. N.L.R.B., 265 F. 2d 439 (C.A. 5), cert. denied, 
361 U.8.917. Andsee N.L.R.B. v. Local 294 Teamsters, 
273 F. 2d 696 (C.A. 2). 
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The Union’s contention that Section 32 of the agree- 
ment concerns a matter directly affecting the employ- 
ment conditions of Akron’s employees and thereby 
properly subjects Akron to primary-type pressures 
amounts to a play on words. Of course, Akron’s em- 
ployees would have more work if the terms of Section 
32 were met by all employers here concerned. But once 
Venneri decides to ignore that Union demand, Akron 
has no choice but to breach his agreement with the 
Union, or refrain from doing business with Venneri. 
In truth, Section 32 does relate to an employment con- 
dition of Akron’s employees, but only to the extent that 
another employer’s business decision will affect it.* 

Hence, we submit, the Board properly rejected the 
Union’s defense, by applying the test this Court pro- 
posed in Local 636, supra at 864: 


UE did not become the primary employer merely 
because allowing prefabricated pipe on the job was 
a violation of the terms of the agreement between it 
and the union. The question is whether the con- 
tract provisions in question extend beyond the em- 
ployer and are aimed really at the union’s differ- 
ence with another employer. 


For the same reasons, petitioner’s efforts to demon- 
strate that Section 32 of its contract does not violate 


13Jn the Local 770 case, this Court suggested that the 
employees could lawfully enforce their claim to disputed work 
against their immediate employer, but in that case a decision by 
such employer to preserve the work for his employees would have 
been effectual. Here, on the other hand, the pressured employer 
never had control over the work sought; like the employer in the 
Local 636 case, supra at 864, he was “powerless to end the dispute.” 
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Section 8(e) of the Act (see Pet. Br. 14-25) are wholly 
misplaced. For the Board did not decide the legality 
of Section 32, nor is such a decision here necessary. 
Indeed, at the time of the Supreme Court’s Sand Door 
decision, the Statute contained nothing which, like Sec- 
tion 8(e), might invalidate such a contractual pro- 
vision; nonetheless, the union was not permitted a de- 
fense based upon its existence. Here, too, then, the 
Union’s agreement with Akron—whatever its status 
with respect to Section 8(e) of the Act—should not 
deprive Akron of the Act’s protection, for the agree- 
ment is ‘‘aimed really at the union’s difference with 
another employer.’”’ (Local 636, Id.) 

In short, the question to be resolved in cases such as 
this is whether particular inducements or encourage- 
ments, or threats, coercion or restraint, are ‘“primary”’ 
or ‘‘secondary’’—that is, whether, they are directed at 
the employees of a secondary employer or those of a 
primary employer. Once that has been determined, the 
matter is at anend. If the object of the Union’s con- 
duct is secondary, it is proscribed by the Act and no 
contract can make it lawful. This is the teaching of 
Sand Door. 

The converse, of course, is also true: primary con- 
duct does not become a violation of the Act because 
there may be a contract in existence which, of itself, 
has secondary objectives, e.g., a contract violative of 
Section 8(e). 

Apart from the “‘primary-secondary”’ issue, the 
Union contends that its pressures upon Akron may not 
be restrained by the Board because they are not aimed 
at “‘requiring any person . . . to cease doing business 
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with any other person.”’ The record, however, will not 
permit such a conclusion: substantial evidence supports 
the Board’s finding that such a cessation of business 
was at least an object of the Union’s conduct. 

Thus, it is clear that petitioner protested Venneri’s 
award of outside work to Nickles, and was prepared to 
oppose such an award to anyone not a mechanical con- 
tractor under contract with the Union. Akron’s presi- 
dent Grossman explained, without contradiction, that 
“the only way’ outside work could have been given to a 
Union-approved subcontractor, once Venneri had con- 
tracted with Nickles, was to have Nickles ‘removed 
from the job” (J.A. 101). Furthermore, Rhodes ad- 
mited that he made no efforts to get Nickles’ Laborers 
replaced by Union members (J.A. 106-107) ; instead, he 
simply insisted that members refrain from working. In- 
deed, Nickles itself offered to assign its ° ‘metallic’? work 
—comprising the bulk of the outside pipe work—to the 
Union, but Nickles’ offer was ignored. And, perhaps 
most revealing, the Union rejected Venneri’s compro- 
mise proposal of February 15: thus, after the subcon- 
tracts had been awarded but before the craftsmen had 
begun to work, Venneri asked Rhodes if the problem 
could be solved by Nickles’ employment of plumbers 
instead of Laborers.* Rhodes refused (J.A. 68, 7T- 
78). He ‘‘didn’t do business with excavators’? (J.A. 
68); therefore, no plumbers would work on the job 


14 Venneri, of course, had no power unilaterally to achieve the 
placement of plumbers on Nickles’ payroll, but he explained that he 
“would have discussed this” with Nickles had the Union shown 
interest (J.A. 77). 
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unless the subcontracting arrangements were altered to 
exclude Nickles from the project. 

Thus, it is manifest that, whatever concern the Union 
may have had for other objects—such as enhancing 
plumbers’ work opportunities or enforcing Union work 
rules—one prerequisite, at least, was within the Act’s 
proscription: petitioner’s protests could not have been 
quieted without a cessation of business between Ven- 
neri and Nickles. Accordingly, the existence of other 
Union motives raises no defense, for the law is clear 
that the Board need not show that cessation of business 
was the sole object. N.L.R.B. v. Denver Building & 
Construction Trades Council, 341 U.S. 675, 689; Intl 
Brotherhood of Electrical Workers, Local 501 Vv. 
N.L.R.B., 341 U.S. 694, 700; N.L.R.B. v. Local 74, 
United Brotherhood of Carpenters, 341 U.S. 707, 713; 
Local 636 v. N.L.R.B., supra, 278 F. 2d at 865 ; N.L.R.B. 
v. Local 294, Teamsters, 273 F'. 2d 696, 698 (C.A. 2). 

In this respect, the instant case differs from Local 
770, Retail Clerks v. N.L.R.B., 296 F. 2d 368." There 
the Court pointed out, supra at 371-373, that the union 
had made it clear throughout the dispute that its claims 
for contested work would have been satsified by a num- 
ber of alternative arrangements short of a cessation of 
business between the employers. Here, on the other 
hand, nothing short of Nickles’ ouster from the project 
would do. Indeed, Rhodes was unable, even at the Dis- 
trict Court injunction hearing, to suggest any alterna- 
tive arrangement to satisfy the Union (J.A. 108). 


15 Compare also N.L.R.B. v. United Brotherhood of Carpenters, 
261 F. 2d 166, 171-172 (C.A. 7). 
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Rhodes’ rejection of Venneri’s proposed compromise 
and his disregard of Nickles’ request for plumbers 
prove conclusively that, whatever concern the Union 
may have had for insuring the full employment of its 
members, the strict boycott of a class of disfavored 
employers was also a prerequisite.” 


Il. The Board Properly found that the Union, By Refusing to 
Refer Employees to Akron, Violated Section 8(b) (4) (ii) 
(B) of the Act. 

Prior to the enactment of the Labor-Management Re- 
porting and Disclosure Act of 1959 (73 Stat. 519), Sec- 
tion 8(b) (4) made it an unfair labor practice for a 
union to induce or encourage “employees’’ of a sec- 
ondary employer to engage in a work stoppage for a 
proscribed object. But the pre-1959 law did not forbid 


the direct approach: as Representative Thompson ex- 
plained during the 1959 Congressional debates, ‘‘The 
courts have also held that while a union may not induce 


16 Of course, it may be said that the ultimate goal of this boy- 
cott policy itself was to improve plumbers’ work opportunities, but 
such an argument proves too much. In truth, almost every boycott 
is conducted by a union for the benefit of its members through the 
eventual attainment of more favorable working conditions or more 
work. But Section 8(b) (4) of the Act was not enacted merely to 
prevent boycotts launched for sheer caprice, and with nothing to 
gain but the bare cessation of an existing business relationship. 
“A finding of an illegal intermediate object is all that is required.” 
Amalmagated Meat Cutters, etc. v. N.L.R.B., 99 U.S. App. D.C. 24, 
237 F. 2d 20, 25 (C.A. D.C.) cert. den., 352 U.S. 1015. See also, 
Joliet Contractors Association v. N.L.R.B., 202 F. 2d 606, 610 (C.A. 
7) cert. den., 346 U.S. 824: “Whatever merit there may be in the 
premise upon which this argument [that the union’s purpose was to 
obtain more work for its members] is predicated, the fact remains 
that the target was the use of preglazed sash, and any and all who 
handled, used or sold such sash were the intended and in many cases 
the actual victims of the union’s course.” 
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employees of a secondary employer to strike for one of 
the forbidden objects, they may threaten the secondary 
employer himself with a strike or other economic re- 
taliation in order to force him to cease doing business 
with a primary employer with whom the union has a 
dispute.” The great variety of sanctions which the 
unions could thus lawfully threaten to impose often 
rendered the simple prohibition of employee induce- 
ment an illusory protection for neutrals.” 

When Congress amended Section 8(b) (4) in 1959, it 
did so with a clear design: to plug the “‘loopholes’’ 
which administrative and judicial interpretations had 
disclosed in the old Section 8(b) (4).” Then-Senator 
Kennedy stated, in reporting on the conference agree- 
ment: 


The chief effect of the conference agreement, there- 
fore, will be to plug loopholes in the secondary boy- 
cott provisions of the National Labor Relations 
Act. There has never been any dispute about the 
desirability of plugging these artificial loopholes. 
[105 Cong. Rec. 16413, daily ed. Sept. 3, 1959; 
quoted in Farmer, infra at 330.] 


17]I Legislative History of the Labor-Management Reporting 
and Disclosure Act of 1959 (G.P.O., 1959), p. 1523. (The publica- 
tion will subsequently be referred to as (“Leg. Hist.”). See also, 
NLRB. v. Local 11, Carpenters, 242 F. 2d 932, 935 (C.A. 6). 

18 The Landrum-Griffin. Amendments: Labor’s Use of the Sec- 
ondary Boycott, 45 Cornell L.Q. 724, 726-727 (1960). 

19 Jbid. at 724; Farmer, Status and Application of the Secondary 
aoe and Hot Cargo Provisions, 48 Georgetown LJ. 327, 330 

1959). 
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The direct approach to employers was chief among 
those ‘loopholes’? Congress sought to close; to this 
end, it inserted designation (ii) and thereby made it 
an unfair labor practice for a union to ‘‘threaten, co- 
erce, or restrain any person engaged in commerce...” 
with a forbidden object. II Leg. Hist. 989, 1079, 1193. 
We will now show (A) that Congress specifically and 
clearly indicated its intention to outlaw, by this amend- 
ment, the pressure upon neutrals which results from 
a union’s refusal to refer employees; and (B) that 
even apart from the specific Congressional design, the 
general language used—i.e., ‘‘threaten, coerce, or re- 
strain”—was appropriately invoked by the Board 
herein in view of all the circumstances of the case. 


A. The 1959 Amendment Was Intended To Proscribe 
A Refusal To Refer Employees 


When the 1959 Act was reported out of the Senate 
Committee, it contained no amendments dealing with 
secondary boycotts.” Minority members of the Com- 
mittee criticized the bill for this deficiency and 
recommended that Section 8(b)(4) of the Act be 
amended to extend its application to conduct that would 
“threaten, coerce or restrain any person engaged in 
commerce .. .,”” as had been provided for in Senate 
Bill S. 748, the so-called Administration Bill Senator 
McClellan offered amendments on the floor of the 
Senate to this end, and made it clear that he sought 


2S, Rep. No. 187 on Senate Bill S. 1555, pp. 58-59, I Leg. Hist. 
454-455. 


21] Leg. Hist. 475, 942; II ibid. 975-976. 
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to outlaw not just the use of violence as a means of 
pressuring secondary employers, but economic sanc- 
tions as well. During the debate, Senator McClellan 
explained his amendment as follows: 


Fourth, the amendment covers the withholding of 
prospective employees from a secondary employer. 
I refer to a case in which I may be handling the 
products of a given company or manufacturer, 
and I have an arrangement with a union whereby 
it furnishes employees to me when I call upon the 
union to furnish them. I refer to a case where 
I may be under a contract and under an obligation 
to use the facilities of a hiring hall to get my em- 
ployees from the hiring hall. The union would 
say to me, ‘‘We will not furnish you any more 
men, so long as you handle the products of that 


company.”’ That is another form of secondary 
boycott which would be prohibited. (II Leg. Hist. 
1194.) 


While the McClellan amendment was defeated in 
the Senate (II Leg. Hist. 1198), the Landrum-Griffin 
pill as passed by the House of Representatives rein- 
stated the substance of its secondary boycott provisions 
(I Leg. Hist. 619, 681; IT ibid. 1700). In analyzing 
that provision, Representative Griffin stated that 
Section 8(b) (4) (ii) differed from the 1947 Act, as in- 


22In the language of the Third Circuit Court of Appeals, the 
Landrum-Griffin bill was introduced “as a substitute for the com- 
mittee bill” and “reinstated the essence of the secondary boycott 
provisions of the McClellan amendments.” N .L.R.B. v. Highway 
Truckdrivers & Helpers, Local 107, 300 F. 2d 317, 320-321. 
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terpreted by the courts, by making it unlawful to 
threaten a secondary employer ‘‘with a strike or other 
economic retaliation’? (II Leg. Hist. 1523, emphasis 
supplied) in order to force him to cease doing business 
with the primary employer.” 

Later, during House debate, Representative Griffin 
again referred to the secondary boycott provision and 
presented this example: 


Fourth. If, instead of going to B’s employees the 
union official goes directly to B and threatens him 
with labor trouble or other consequences unless he 
stops dealing with Company A—the effect of the 
act can be technically avoided. Our substitute 
would close this loophole—the committee bill would 
not. (II Leg. Hist. 1568.) 


And Representative Rhodes, adverting specifically to 
a union with a hiring hall system, stated that the Land- 
rum-Griffin provision made it unlawful to ‘coerce a 
secondary employer ... by denying him access to the 
craftsmen on the hiring hall list.”” (II Leg. Hist. 
1581.) 

That provision was enacted by the House and 
passed by the Senate after the conference committee 
report was accepted (II Leg. Hist. 1453-1454; Highway 
Truckdrivers, Local 107, supra, 300 F. 2d at 321). 
We submit that the history of Section 8(b) (4) (ii) 
summarized above leaves no doubt that a union’s re- 
fusal to refer employees under a hiring hall system 


23 For comments to the same effect by other legislators, see II Leg. 
Hist. 1197, 1750, 1818, 1823, 1841. 
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was among the specific practices Congress intended to 
prohibit by the 1959 amendments to the Act.” 

The fact that Congress did not adopt the amend- 
ment introduced by Congressman LaFore does not, 
as petitioner contends (Pet. Br., p. 34), detract from 
this analysis. Rather, it shows simply that Congress, 
with both a broad proscription (Senator McClellan’s) 
and a narrow one (Congressman LaFore’s) before it, 
enacted the broader proposal. In light of the many 
remarks by legislators cited above, it cannot be doubted 
that Congress assumed the McClellan amendment to 
include LaFore’s. 


B. In Any Event, The Board Could Properly Apply 
The term “Threaten, Coerce or Restrain’’ To The 
Union’s Conduct Herein In Light Of The Particu- 
lar Facts Of This Case 


The fact that the instant dispute arose in the build- 
ing and construction industry is particularly relevant 
to a consideration of the Board’s conclusion here that 
the Union’s refusal to refer employees to Akron con- 
stituted unlawful ‘‘restraint and coercion.’’ For in 
this industry, direct employee hiring is rare, the usual 
avenue of employment being a union with an exclusive 
hiring contract. Jobs arise occasionally and may often 
be of short duration. The sporadic, mobile and inter- 
mittent nature of the work militates against an em- 
ployer’s retention of a fixed employee complement; 
instead, he finds it more feasible to obtain men when 


24 See, The Landrum-Griffin Amendments, supra, 45 Cornell L.Q. 
at 730. 
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and where he needs them—and the union helps in this 
regard by maintaining a pool of skilled employees from 
which the employer may draw.” As the Supreme Court 
has noted, ‘‘. .. the contractor [in the building in- 
dustry] who frequently is a stranger to the area where 
the work is done requires a central source for his em- 
ployment needs ...’’ Teamsters, Local 357 v. N L.R.B., 
365 U.S. 667, 672. Thus, it is apparent that a union 
in the building and construction industry may achieve 
all the impact of actual strike by the simple expedient 
of refusing to refer employees. 

The record in this case makes clear that petitioner 
possessed and applied precisely such power against 
Akron. Thus, in Article VIII of the Akron-Union 
bargaining agreement (J.A. 124), entitled “Labor 
Supply,’’ both parties agreed: “As a term and con- 


dition of employment, the Union agrees to furnish and 
supply all necessary journeymen plumbers...” (em- 
phasis supplied). Further, Rhodes made it clear to 
Akron that the contract established the union as the 
exclusive source of plumbers. As Grossman testified 
without contradiction: 


‘¢_.. Mr. Rhodes, who is very adamant in his views, 
told me that if I wanted anybody that it would 
have to come through the hall... So I was aware 
of the belief, as I have never belonged to the AFL, 
and I was made to believe by Mr. Rhodes that 
anybody I want comes from his hall and only from 


25 See, e.g., Haber and Levinson, Labor Relations and Produc- 
tivity in the Building Trades (U. Mich., 1956), pp. 42-45, 62-65. 
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his hall. He was very clear about that. More than 
once.”” (J.A. 98). 


Rhodes testified below that the Union does permit 
employees and contractors to solicit and hire without 
Union clearance (J.A. 105), but he admitted that, 
during the “‘peak season,”’ i.e., between the spring and 
the fall, there is a shortage of labor and the Union’s 
facilities are essential in meeting the employer’s de- 
mands (J.A. 105). 

Thus, whether or not as a matter of contract law 
Akron was obliged to rely exclusively upon the Union 
for plumbers, the language of the contract and the 
conduct of Rhodes establish without doubt Akron’s 
de facto dependency upon the Union.” 

The actual results of petitioner’s refusal to refer 
plumbers are illustrative too. Thus, when the Union 
warned area subcontractors in the summer of 1959 
that it would not refer men to work on the Library of 


26 Buttressing the Union’s policy of refusing to refer employees 
is a provision of the Constitution of the United Association, etc., 
which forbids members to work on a project, like CRT-2 and SAM-2, 
on which terms of a collective bargaining agreement are being vio- 
lated. Sec. 209 states: 


“A member shall not work contrary to, or in violation of 
the terms and conditions of any collective bargaining agree- 
ment entered into either by a Local Union or the United Asso- 
ciation. A member violating this section shall be disciplined 
under Section 212 by fine, suspension or expulsion. Local 
Unions failing to comply with this section shall be disciplined 
as provided by Sections 89 and 90.” 


(The terms of Section 209 as reprinted at J.A. 119 should be dis- 
regarded. They were the terms previously in effect, but amended 
by the Union in 1959, and printed in the appendix by error. The 
terms as they appear in this footnote were in effect at the time of 
the events in question here.) 
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Medicine job, Venneri was unable to find a subcon- 
tractor who would even attempt to perform the job 
(J.A. 16; 69, 103). On the Andrews Air Base job, 
Akron was—as the District Court found—‘‘unable to 
obtain employees for the performance of its said work.”’ 
(supra, p. 13). Further, because a failure to meet 
plumbing work schedules could delay completion of the 
entire project, Akron was thereby subjected to possible 
damage suits (J.A. 91,99). And throughout the spring 
of 1960, Grossman remained shorthanded (J.A. 94, 96) 
although he ultimately went to West Virginia for 
plumbers (J.A. 98-99). 

In practical terms, then, the Union’s refusal to refer 
employees amounts here to ‘‘restraint and coercion’’—a 
more potent form of economic retaliation would, in- 
deed, be difficult to imagine.” 


Ill. The Board’s Order Is Valid and Proper 


A. The Order Properly Bars Petitioner From Vio- 
lating Section 8(b)(4)(B) As To Other Employers 
Besides Akron. 


The cease and desist portions of the Board’s order 
(J.A. 9) require petitioner to refrain from striking or 


27Clear precedent is Alpert v. Excavating & Bldg. Material 
Chauffers, Local $79, 184 F. Supp. 558 (D.C. Mass.). There, Judge 
Wyzanski found a “clear cut violation of Section 8(b) (4) (ii) (B)” 
based upon the Union’s statements to subcontractors that Local 379 
men would not work for them if a certain non-union employer were 
allowed to cart fill from the project. 184 F. Supp. at 562. The 
parallel between the Local 379 case and the one at bar is incomplete 
only because the Union, in the instant case, did not limit itself to 
mere threats but proceeded to their implementation by a repres- 
sive course of conduct. See also, N.L.R.B. v. Hodcarriers, Local 
1140, 285 F. 2d 397 (C.A. 8), cert. denied, 366 U.S. 903. 
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inducing work stoppages by the employees of Akron or 
any other employer with an object of forcing or re- 
quiring (1) Akron or any other employer to cease do- 
ing business with Venneri; or (2) Venneri or any other 
employer to cease doing business with Nickles. The 
order further requires petitioner to refrain from re- 
fusing, or threatening to refuse, to furnish employees 
to Akron or any other employer, according to the pro- 
visions of an applicable bargaining contract, where 
such conduct is for the purpose described in (1) or (2) 
above. 

The protection which the Board has thus sought is 
appropriately ‘‘adapted to the situation which calls 
for redress” (N.L.R.B. v. Mackay Radio & Telegraph 
Co., 304 U.S. 333, 348), for the record shows that a 
‘danger of [similar violations] in the future is to be 
anticipated from the course of [petitioner’s] conduct 
in the past” (N.L.R.B. v. Express Publishing Co., 312 
U.S. 426, 433). Thus, the record here discloses exist- 
ence of that ‘‘generalized scheme’’ found lacking in 
Communication Workers of America v. N.L.R.B., 362 
U.S. 479, at 481, and fully warrants the Board’s judg- 
ment that the danger here extends beyond the named 
employers, warranting a broader prohibition.” 


28 For other cases in which the courts have approved “broad 
orders,” in a Section 8(b)(4) context, see, e.g., International 
Brotherhood of Electrical Workers, Local 501 v. N.L.R.B., 341 US. 
694, 705-706; N.L.R.B. v. Local 74, Carpenters, 341 US. 707, 715; 
Central States Drivers Council v. N.L.R.B., 105 U.S. App. D.C. 338, 
267 F. 2d 166, 168, cert. denied, 361 U.S. 833; Amalgamated Meat 
Cutters, Local 88 v. N.L.R.B., 99 U.S. App. D.C. 24, 237 F. 2d 20, 
26-27, cert. denied, 352 U.S. 1015; N.L.R.B. v. Local 522, Lumber 
Drivers, Warehousemen & Handlers, 281 F. 2d 952, 953 (C.A. 3) ; 
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Petitioner, some 850 members strong, is the only 
union representing plumbers and pipe fitters in the 
D.C. metropolitan area; most of the mechanical con- 
tractors here are party to its bargaining contract 
(J.A. 61). The Union’s active participation in con- 
struction projects seems indisputable. But unless em- 
ployers in this industry comply with the Union’s work 
claims, future construction projects will be the scene 
of more stoppages, delay and waste. 

Rhodes, throughout his testimony below, insisted 
repeatedly that no plumbers would work on jobs where 
awards were made to those subcontractors not under 
contract with the Union: 


There is no compromise. You either have to use 
plumbers or you will not get men to do the job. 
You will not get men to do your mechanical work. 
So, there is no compromise possible. Nothing 
amicable possible. The only thing possible is that 
it is done this way or it is not done. (J.A. 73) 


Venneri himself has been balked twice by Union 
efforts to control awards of subcontracts. When the 
Library of Medicine dispute arose, Rhodes demon- 
strated the Union’s determination by convincing em- 
ployers as distant as the Scotts Lineback Company in 
Pittsburgh, Pennsylvania, not to do business with 
Venneri on a “‘split work”’ basis (J.A. 102-103, 108- 
109). By telling such employers ‘‘what the situation 


N.L.R.B. v. Distributors Drivers, Local 830, 281 F. 2d 319, 322- 
323 (C.A. 3); N.L.R.B. v. Local 450, Operating Engineers, 275 F. 
2d 413, 416-417 (C.A. 5); N.L.R.B. v. Springfield Bldg. & Constr. 
Trades Council, 262 F. 2d 494, 498-499 (C.A. 1). 
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was,’’ and threatening them that no plumbers would 
be furnished for such work, the Union achieved its 
ends, and no subcontractors were willing to do business 
with Venneri (supra, p. 5.) 

Further, there is no indication that the Union. has 
relaxed its settled policy, or indeed, that any of the 
essential conditions which precipitated this case have 
abated. Section 32 of the Union’s bargaining contract, 
which automatically embroils subcontractors in the 
Union’s disputes with general contractors (supra, pp. 
4.5), is still intact; juxtaposed against the Laborers’ 
likewise current claims to non-metallic pipe work, it 
remains, as it has been, a warning of the consequences 
to be expected by those who fail to take the Union’s 
part in a long-standing controversy, only one aspect 
of which is now before the Court. 

It is, therefore, not just Akron who must be pro- 
tected against the pressures proscribed by the Act. 
Nor is it just Venneri whose subcontracting policies 
may provoke future violations. This case, like Central 
States, Springfield, Local 74, Carpenters, and Electrical 
Workers, supra, involves a settled union policy to 
achieve the commercial exile of a whole class of em- 
ployers and an enduring active intention to enforce it. 
But “the Board is not required to deal with each similar 
violation of Section 8(b)(4)(A) which might be in- 
dulged in by [the Union] in specific situations which 
could reasonably be expected to arise in the future.”’ 
Springfield, supra at 498. 

Thus, in Electrical Workers, the union, in further- 
ance of its dispute with Langer, a non-union electrical 
subcontractor, picketed the construction job on which 
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he had been awarded a subcontract, causing the union 
employees of Deltorto, the carpenter subcontractor, to 
leave the job. The Board’s order there required the 
union to refrain from engaging in secondary pressure 
against Deltorto ‘‘or any employer,’’ where an object 
was to require the general contractor (Giorgi) “‘or any 
other employer or person”’ to cease doing business with 
Langer (341 U.S. at 698-699). The Supreme Court 
rejected the union’s contention that the order should 
be limited to secondary pressure through Deltorto or 
Giorgi; to so confine the order, the Court noted, “would 
leave Langer [the primary employer] and other em- 
ployers who do business with him exposed to the same 
type of pressure through other comparable channels’ 
(341 U.S. at 705-706). 

Similarly, in Local 74, the Supreme Court rejected 
an attack upon the Board’s broad order, because “The 
use of such pressure . . . was merely a sample of what 
might be repeated elsewhere if not prohibited. The 
underlying dispute . . . has not been shown to have 
been resolved.”? (341 U.S. at 715.) 

The cases in which broad orders have been limited 
or modified by the courts are distinguishable, and there- 
fore inapplicable here, for they dealt with more cir- 
cumscribed union conduct or programs, i.e., secondary 
pressure to compel a specific employer to recognize the 
union (Retail Clerks, Local 770 v. N.L.R.B., 111 US. 
App. D.C. 246, 296 F. 2d 368; Local 554, Teamsters v. 
N.L.R.B., 104 U.S. App. D.C. 359, 262 F. 2d 456) or 
secondary pressure lignited to a single situs or isolated 
to a single instancg¢é (United Steelworkers of America 
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vy. N.L.R.B., 111 U.S. App. D.C. 60, 294 F. 2d 256; 
Local 636, Plumbers v. N.L.R.B., 108 U.S. App. D.C. 


N.L 
(C.A. 9)). 

Petitioner also objects to the Board’s Order because 
it bars future threats and because, according to peti- 
tioner, ‘nowhere in the body of the decision of the 
Board was Local 5 found to have threatened Akron or 
anyone else... .’’ (Pet. Br., p.31). In fact, however, 
the Board did find petitioner responsible for unlawful 
threats 2° and the record is replete with supporting 
evidence (J.A. 59, 66-68, 73-74, 91-92, 112). 


B. The Federal Policy Favoring Private Resolution 


Of Labor Contract Disputes Is No Bar To En- 
forcement Of The Board’s Order. 


We have shown above that Akron is not the primary 
employer in this dispute; that the Union’s real targets 
were Venneri and Nickles; and that Section 32 of the 
Union’s bargaining agreement with Akron was an in- 
strument properly found ineffectual to extend the law- 
ful scope of industrial conflict. That contractual pro- 
vision forbids subcontractors ‘‘to contract for a job 
where plumbing work has been withheld from the 
plumbing contract by .. . the general contractor for 
the purpose of being installed by other than journey- 
men plumbers... .” 


2° See the Trial Examiner’s finding at J.A. 42, last full paragraph, 
and the Board’s adoption thereof at J.A. 2, 
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In May 1960, several months after the commence- 
ment of the Union’s unlawful conduct, the Union in- 
voked their contractual grievance procedure against 
Akron. A six-member Conference Board was convened 
at petitioner’s behest and decided that Akron’s per- 
formance of work at the Andrews Air Base constituted 
a violation of Section 32. Having successfully invoked 
grievance procedures against Akron, the Union now 
contends that a Board order restraining the Union may 
not issue; it is more important, they maintain, that 
full play be given to the parties’ contractually-estab- 
lished remedial schemes. 

Such an argument. has been frequently raised and 
consistently rejected. A solid line of authority re- 
quires its rejection here too.” Basic to the rationale 
here is Section 10(a) of the National Labor Relations 
Act, in which Congress declared: 


The Board is empowered . . . to prevent any per- 
son from engaging in any unfair labor practice.... 
This power shall not be affected by any other 


30 N.L.R.B. v. Local 450, Operating Engineers, 275 F. 2d 413, 416 
(C.A. 5); N.L.R.B. v. Freightlines Equipment Co., 265 F. 2d 855, 
861 (C.A. 3); N.L.R.B. v. Robinson Freight, 251 F. 2d 639 (C.A. 6); 
N.L.R.B. v. Wagner Iron Works, 220 F. 2d 126, 137 (C.A. 7) cert. 
den., 350 U.S. 981; Modine Mfg. Co. v. Grand Lodge, IAM, 216 F. 2d 
326 (C.A. 6); N.L.R.B. v. Bell Aircraft Corp., 206 F. 2d 235, 237 
(C.A. 2); N.L.R.B. v. Local 291, UAW, 194 F. 2d 698, 702 (C.A. 7); 
N.L.R.B. v. Walt Disney Productions, 146 F. 2d 44 (C.A. 9), cert. 
denied 324 U.S. 877 (and see cases cited 146 F. 2d at 48). 

Also, McLeod v. ILA, Independent and Local No. 1814, 177 F. 
Supp. 905 (D.C. E.D. N.Y.) ; Graham v. Local 2247, Carpenters, de- 
cided January 4, 1958 (D.C. Alaska) ; Hull v. Sheet Metal Workers, 
161 F. Supp. 161 (D.C. N.D. Ohio). 

And cf. N.L.R.B. v. Local 11, Carpenters, 242 F. 2d 932, 935-936 
(C.A. 6). 
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means of adjustment or prevention that has been 
or may be established by agreement, law, or other- 
wise ....” 

Accordingly, as the cited cases hold, neither a volun- 
tary settlement, nor the availability of contract pro- 
cedures for the impartial settlement of disputes, nor 
an actual award or decision thereunder, restricts the 
Board’s plenary power to adjudicate and remedy un- 
fair labor practices. Cf. Smith v. Evening News Assn., 
371 U.S. 195, 197-198. Of course, in an appropriate 
case, the Board may decline to exercise its jurisdiction 
because of a private arbitration award. But this is 
hardly an appropriate case: the grievance committee 
had before it only the issue of contract breach, and not 
the legality of the provision itself, or the propriety of 
its enforcement by ‘‘inducements’’ or “‘restraint.”’ 

Petitioner complains that the Board ‘completely 
ignored” the Conference Board’s decision (Pet. Br., 
p. 28). But we have already shown, supra, pp. 26-29, 
that the mere fact that Akron may have breached terms 
of its bargaining contract with the Union does not 
transform Akron into a primary employer. Accord- 
ingly, it adds nothing to petitioner’s secondary boycott 
defense that its charges of contract breach were sus- 
tained by the Conference Board. 

Nor are problems raised by the provision in the 
parties’ bargaining agreement which permits the peti- 
tioner to ‘withdraw journeymen plumbers .. . after 
determination by the Conference Board that the agree- 
ment has been breached.’’ (J.A. 85-86) and see Sup- 
plemental Appendix, infra, p. 52. For the record 
makes it plain that the petitioner began refusing to 
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supply employees long before the Conference Board’s 
decision in May 1960." The timing of its conduct there- 
fore supports the Board’s determination that petitioner 
sought by its conduct, not simply a pursuit of con- 
tractual remedies but, rather, the exertion of secondary 
pressure. 


C. The Pendency Of A Section 8(b)(4)(D) Charge 
Does Not Preclude The Board From Deciding 
The Instant Case. 


The instant case was commenced by the filing of a 
Section 8(b) (4) (B) charge. On the same day, a charge 
was also filed alleging a Section 8(b) (4) (D) violation 
deriving from the same Union conduct. Petitioner 
contends that these two Sections of the Act are ‘‘mu- 
tually exclusive’’ (Pet. Br. pp. 35-38), and that, there- 


fore, resolution of the instant case must be delayed 
until the Section 8(b)(4)(D) charge has been fully 
processed. But neither the language of the Statute, 
its legislative history, nor any court decision supports 
this contention. Indeed, this Court has already re- 
jected it. Retail Clerks Union Local 770 v. N.L.B.B., 
111 U.S. App. D.C. 246, 296 F.2d 368 (C.A. D.C.) ; see 
also, Herzog v. Parsons, 86 U.S. App. D.C. 198, 181 
F, 2d 781." 


$1 See pp. 10-f)_supra. 

32 In the Local 770 case, the union raised the same contention here 
presented (see Local 770’s Brief, pp. 37-40). While the Court’s 
opinion is not expressly addressed thereto, it is manifest from the 
Court’s disposition of the case that this contention was considered 
and rejected. 

In Herzog v. Parsons, supra, the appellee contended that, “since 
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The short answer to petitioner’s contention is that 
Sections 8(b) (4) (B) and (D) are plainly not ‘“‘mutu- 
ally exclusive”. Section 8(b) (4) (B)—as the Board 
here explained (J.A. 7-8)—proscribes secondary activ- 
ity, ie., inducement of employees of a neutral employer 
to cease work, with an object of forcing that employer 
to cease doing business with another. Section 8(b) (4) 
(D) proscribes primary or secondary pressure, with 
an object of forcing an employer to assign work under 
certain conditions. 


Thus, when a union engages in secondary conduct in 
support of a work assignment demand which is pro- 
scribed by Section 8(b) (4) (D)—that is, when it in- 
duces employees of employer A to cease work with an 
object of forcing employer A to cease doing business 


with employer B, and where employer B is the target 
of the work assignment demand—then the union also 
violates Section 8(b)(4)(B). Nor would it matter 
that the Section 8(b)(4)(D) allegation arising out 
of the same conduct may not have merit. For example, 
if, in the instant case, Venneri is indeed required to 
assign the work according to petitioner’s demands, 


on 


the Board has been instructed to proceed in one manner when 
issuing complaints under 10(b) and in another manner when an 
8(b) (4) (D) charge is involved, 10(k) proceedings were intended to 
be distinct and separate from the rest of Section 10”. Ibid., at 783. 
But the Court held “... we cannot agree that 10(k) does not con- 
template the issuance of a complaint under 10(b) ... (785) ... Thus, 
although the Board may on the one hand be attempting to arbitrate 
a dispute under 10(k), it was contemplated [by Congress] on the 
other hand that other proceedings under Section 10 might also be 
instituted either before, during or after the hearing and determi- 
nation.” (787). 
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union pressures against Akron or other secondaries 


may nonetheless be proscribed by Section 8(b) (4) (B). 
Had petitioner used only primary means to achieve its 
objective, then only Section 8(b) (4) (D) would be in- 
volved; but having employed secondary means, the 
Union has subjected itself to procedures under both 
Sections of the Act. That the same conduct may vio- 
late two different Sections of the Act is, of course, too 
well settled to require discussion. 

It is true, as petitioner points out, that Section 10(k) 
of the Act reflects a Congressional policy of encourag- 
ing voluntary settlement of work assignment disputes. 
But nothing in the Act indicates that this policy must 
also be implemented with respect to the violation of 
other Sections of the Act which flow from such a dis- 
pute. 

CONCLUSION 


For the foregoing reasons, we submit that the Board 
properly concluded that the petitioner violated Section 
8(b) (4) (i) (ii) (B) of the Act, and that its order is 
valid and proper. The petition to review and set aside 


33 Indeed, petitioner shows here a greater solicitude for the policy 
of voluntary settlement than did Congress in the Act. Petitioner 
would require the Board to follow the Section 10(k) route ex- 
clusively whenever union conduct raises a Section 8(b) (4) (D) 
charge; Congress, however, as the last sentence of Section 10(1) 
makes plain, has required that the Board pursue the more stringent 
Section 10(1) remedial procedure in “appropriate” Section 8(b) 
(4)(D) cases. For one appropriate case, see Local 450, Operating 
Engineers v. Elliot, 256 F. 2d 630 (C.A. 5), where the Board, with 
court approval, sought and obtained Section 10(1) relief despite 
the pendency of a Section 8(b)(4)(D) charge; there, as here, the 
union had engaged in secondary conduct, enmeshing neutrals, in 
support of a work assignment demand. 
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the Board’s order should therefore be denied, and a 
decree should issue enforcing the order in full. 


Respectfully submitted, 


Feprvuary, 1963. 


Stuart RotHMan, 
General Counsel, 
Dominick L, Manott, 


Associate General Counsel, 
Marce, Ma.iet-PReEvost, 


Assistant General Counsel, 
MELVIN J. WELLES, 
Gary GREEN, 
Attorneys, 
National Labor Relations Board. 
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SUPPLEMENTAL APPENDIX 


General Counsel’s Exhibit No. 6 


AGREEMENT between Mechanical Contractors District 
of Columbia Association, Inc. and Local Union No. 5, 
United Association of Plumbers and Pipe Fitters. 


Article XV 


4, Any violation of this agreement, including Work- 
ing Rules, and the Trade Jurisdiction or Trade Rules, 
shall constitute a breach of this agreement. The Union 
shall serve a written notice upon the employer effective 
forty-eight (48) hours after service, and shall have the 
right to withdraw all journeymen plumbers and ap- 
prentices from the employ of such contractor and cancel 
the agreement after determination by the Conference 
Board that the agreement has been breached. 
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REPLY BRIEF OF PETITIONER 


I. THE GENERAL COUNSEL'S ATTEMPT TO FIT THIS CASE INTO 
A STANDARD SECONDARY BOYCOTT MOLD FAILS. 


A. The Two Cases Upon Which the General Counsel Relies 
Are Distinguishable 


The General Counsel relies upon Local 636 v. NLRB, 108 
U.S. App. D.C. 24, 278 F. 2d 858 (1960), and NZRB v. 
Enterprise Association, 285 F. 2d 642 (2nd Cir. 1961), to 
support the Board’s decision. Clearly, both are distin- 
guishable. 


In the instant case, the plumbers working for Akron re- 
fused to fabricate and move pipe purchased by Akron from 
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one Akron job to another Akron job. Employees were not 
referred to Akron’s jobs (J.A. 93, 94). The General Coun- 
sel does not make this clear. In Local 636, supra, the Union 
was refusing to handle Westinghouse pipe purchased by 
Detroit Edison Company, to be installed by the pipefitters 
working for United Engineers at Edison’s facility. In 
Enterprise, supra, the union refused to handle Midwest 
pipe purchased by Consolidated Edison to be installed by 
pipefitters working for Courter. In both of these cases, 
the Courts held that the unions’ objects were the purchas- 
ing policies of the owner, or the employment policies of the 
manufacturer of the pipe. 


In the instant case, all of Local 5’s conduct was limited 
to Akron, the party with whom it had its dispute.’ (J.A. 
109). This was proper activity under the Act, and, in fact, 
the Courts and the Board allow broader conduct than that 
attempted in the instant case. Appeals to employees of 
secondary employers not to perform work at the situs of 
a primary dispute, even in a common situs situation, are 
clearly sanctioned under the Act. Teamsters Local 901 v. 
NLRB, 110 U.S. App. D.C. 404, 293 F. 2d 881, rev’ing 128 
NLRB 1352 (1961); See Milwaukee Plywood Co. v. NLRB, 
285 F, 2d 325 (7th Cir. 1960); Interborough News Co., 90 


1 The type of contract clause involved in those cases also distinguishes them 
from the instant dispute. In Local 636, the Court found the clause, under 
which the union refused to install the pipe, had no direct relationship to the 
employees working dircetly for United Engineers. In Enterprise, the union 
had a simple subcontracting clause and took the position that it meant Courter 
must obtain and do all welding on the job site or in his shop. The Court 
held, in effect, that the clause did not go that far. However, Enterprise 
graphically illustrates the problem Petitioner raised in its opening brief with 
regard to the use of ordinary subcontracting clauses in the construction in- 
dustry. (Pet. Br. pp. 19, 20). In Enterprise, Courter, at the beginning of 
the dispute, was obviously breaching its no-subcontracting clause. When the 
union objected, Consolidated Edison simply withdrew part of the fabrication 
from Courter’s contract and then Courter argued he was not violating the 
subcontracting clause because he didn’t have the work in his contract. If 
the union there had a clause similar to Section 32, the Court may very well 
have held in favor of the union. 
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NLRB 2135 (1950), and Pure Oil Co., 84 NLRB 315 (1949). 
Local 5 did not carry its appeal to employees of any sec- 
ondary employers but confined its conduct to Akron’s 
employees. 


B. The General Counsel Ignores Important Tests in Arguing 
That Local 5 Violated Section 8(b)(4)(i)(ii)(B) of the Act 


The General Counsel, in his attempt to apply the 
literal language of Section 8(b) (4) (i) (ii) (B) to Petitioner, 
ignored the argument advanced at pages 25 through 29 
of Petitioner’s opening brief concerning the ‘‘means”’ test 
used by the Supreme Court in Local 761 I.U.E. v. NLRB, 
366 U.S. 667 (1961).2 The General Counsel also ignored 
a most important case, decided by this Court, which sheds 
light on the complex area of ‘‘secondary boycotts.”’ See 
Seafarers’ International Union v. NLRB, 105 U.S. App. 
D.C. 211, 265 F. 2d 585 (1959). 


There the Court reversed the Board’s decision on the 
primary/secondary status of the employers involved. The 
Board found that the union’s picketing was directed at 
Todd, the shipyard owner, rather than at the Salt Dome 
Company whose ship, the Pelican, was in one of Todd’s 
drydocks. The Court recognized that Todd was under eco- 
nomic: pressure because one of its drydocks was unusable 
and it could not go forward with some of its business. But 
the Court pointed out the distinction, which is the key to the 
fallacy in the General Counsel’s argument; that is, the 
difference in pressure felt by a contractor when he is the 
primary target of the union’s action and when the picketing 
has just an incidental effect upon him. Todd fell in the 
latter category, and the Court analogized his position and 


2 Applying the ‘‘interest’’ test uscd by this Court in United Steelworkers 
of America v. NLRB, 111 U.S. App. D.C. 60, 294 F. 2d 256 (1961), a case 
chiefly relicd upon by the General Counsel, Petitioner suggests that ‘‘[T]he 
interest which the employees had, as shown by this record . . . [justified] the 
action they took as shown by this record,’’ 111 U.S. App. D.C, at 64. 
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the pressure upon him as ‘‘that which a contractor feels 
when a subcontractor is struck at a crucial point in construc- 
tion,’”? 105 U.S. App. D.C. at 217. This, we submit, is the 
rationale to be applied in the instant case to show that 
Akron, and not Venneri, was the primary target of the 
Union’s conduct. 


C. Akron Was Not a “Neutral” Employer of the Class That 
Section 8(b)(4) Was Designed to Protect 
The General Counsel not only refers to Akron as a 
‘‘neutral’’ he also states that ‘‘Section 32, at least as it 
has been applied here, is a transparent device for embroil- 
ing subcontractors in disputes not their own,”’ (G.C. Br., 
p. 26), apparently referring to Akron as the embroiled sub- 
contractor. Petitioner submits that, under any reasonable 
review of the record in this case, the conclusion cannot be 
reached that Akron was simply an innocent neutral party 
caught in a dispute between a union and another employer. 
See p. 5, infra. The Supreme Court has defined a neu- 
tral party as ‘‘some third party who has no concern in 
[the dispute],’’ Local 761 I.U.E. v. NLBB, supra at 672. 
Neither the Board nor the General Counsel were utilizing 
the Supreme Court’s definition of a neutral or secondary 
party when they applied those terms to Akron. 


D. The General Counsel's Position That the Union Does Not 
Have a Right Under Its Collective Bargaining Agreement 
to Protect Its Work Jurisdiction Is Unsupportable 

The most startling statement in the General Counsel’s 
brief is contained on page 28 where he states that, if 

Venneri, as well as Akron, agreed to Section 32, Akron’s 

employees would have some job protection: 

“But once Venneri decides to ignore that union de- 
mand, Akron has no choice but to breach his agreement 
with the union or refrain from doing business with 
Venneri’’ (emphasis in original). 


Apparently it is the General Counsel’s position that Local 
5 and its members have absolutely no right to protect their 
work jurisdiction. 
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Local 5 had no contract with Venneri and always recog- 
nized Venneri’s right to perform his jobs any way he saw 
fit. Mr. Rhodes, the Union’s Business Agent, pointed this 
out when he stated: 


“Mr. Venneri has a right to do what he sees fit with 
that job, that is his job; he has a right to do what he 
sees fit’? (J.A. 108).* 


Akron could also breach Local 5’s agreement and take 
only the inside plumbing work from Venneri, as it did, but 
it cannot, as the General Counsel implies, expect Local 5 
to act as its employment agency, furnishing it with plumb- 
ers to perform only part of their work jurisdiction. Al- 
though the General Counsel refuses to recognize it, the 
right of referral in this situation is the right possessed by 
Local 5 and its members under the collective bargaining 
agreement with Akron (J.A. 109). 


In this connection, it should also be remembered that 
Grossman, on behalf of Akron, solicited the contract from 
Local 5. When he did so, Section 32 was pointed out to 
him and he was told the agreement was ‘‘pretty stiff” 
(J.A. 110). There is no doubt that, when Grossman talked 
to Local 5 about the contract, he did not tell Local 5’s repre- 
sentative he already had a contract with Venneri, contrary 
to Section 32, and the General Counsel does not contend 
otherwise (G.C. Br., p. 7). In light of these facts it is 
difficult to understand how the General Counsel can cast 
Local 5 in the role of an obstructionist, unwilling to ‘‘com- 
promise’ the dispute (G.C. Br., pp. 8, 30). 


Local 5 entered into its agreement with Akron in good 
faith, intending to comply with its terms and had every 
right to expect Akron would do the same. Obviously, Akron 


3 This was also expressed to Venneri on the Library of Medicine job in 
August, 1959, and at the meeting of February 15, 1960, where Local 5 told 
Akron and Venneri that Local 5 members would not work on any job of 
Akron’s where its contract was breached. That was to be the extent of 
Local 5’s conduct, however (J.A. 59, 103). 
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did not have the same intention and the Board sanctioned 
such conduct. Fortunately, this Court does not agree with 
the Board. As was pointed out in Retail Clerks Union 
Local 770 v. NLRB (Food Employers Council), 111 U.S. 
App. D.C. 246, 296 F. 2d 368 (1961): 
‘“‘The tacit but essential premise of a bargaining agree- 
ment is that the employer employs the employees to do 
certain work. When he agrees in good faith to terms 
and conditions, he represents that if the employees ac- 
cept and abide by those terms they will have this 
employment’’ 111 U.S. App. D.C. at 251. 


E. The General Counsel Has Not Answered Petitioner’s Argu- 
ment That Section 32 is a Valid Subcontracting Clause 


The General Counsel refused to discuss the arguments 
presented by Petitioner that Section 32 is a valid subcon- 
tracting clause for which Local 5 could properly induce its 
members to refuse to move or fabricate pipe for Akron 
and refuse to refer men to Akron (see Pet. Br., pp. 12-25). 
His answer, as did the Board’s decision, begs the question 
by stating that Section 32 is irrelevant because a contract 
cannot legalize conduct which would otherwise be illegal 
under Section 8(b) (4). While this may be a correct state- 
ment of what the Court held in Sand Door,‘ it does not 
necessarily mean that all conduct taken to enforce a con- 
tract is illegal, which is the interpretation the Board and 
the General Counsel are apparently giving to Sand Door. 


The second stipulated issue in this case squarely pre- 
sents to this Court the legality of Section 32 as a valid 
subcontracting clause, the enforcement of which could be 
accomplished by the conduct involved here. Quite sur- 
prisingly, the General Counsel is now backing away from 
that issue since he states: 


“The Board did not decide the legality of Section 32 
roe such a decision here necessary’? (G.C. Br., 
p. 29). 


4 Local 1976, Carpenters v. National Labor Relations Board, 357 U.S. 93 
(1958). 
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Petitioner’s opening brief adequately answers this argu- 
ment and it is enough to say here that it is impossible to 
determine what was Petitioner’s object unless Section 32 is 
thoroughly considered: (Pet. Br., pp. 12-25). 


Further, the General Counsel’s position is not only un- 
sound but contrary to Retail Clerks Union Local 770 (Food 
Employers Council), supra. This Court remanded that 
ease to the Board for further consideration of the effect of 
the subcontracting clause there involved on the complaint 
that the union had violated Section 8(b)(4)(A) of the Act 
(pre-1959). The Court went on to point out that the Board 
cannot rule on the effect of subcontracting clauses by blan- 
ket pronouncements since the clauses take many forms. 
The Court listed several examples and pointed out that 
such clauses ‘would seem to be legitimate attempts by the 
union to protect and preserve the work and standards it 
has bargained for.”? 111 U.S. App. D.C. at 252. The Court 
then ordered the Board to consider the problem posed by 
these clauses in general and the clause involved there in 
particular, in light of Sand Door, and to make its conclu- 
sions clear in regard to Section 8(b)(4) (A). 


It is submitted that the Board did not give proper con- 
sideration to the subcontracting clause, that is Section 32, 
nor has the General Counsel adequately justified the 
Board’s position. 


Il. THE GENERAL COUNSEL, IN ARGUING THAT THE REFUSAL 
TO REFER MEN TO AKRON WAS RESTRAINT AND COER- 
CION UNDER SECTION 8(b)(4)(ii)(B) OF THE ACT, IGNORES 
THE FACTS OF THIS CASE. 

The Board, in finding that Local 5 had violated Section 
8(b) (4) (ii) (B) of the Act, simply adopted a per se ap- 
proach, holding that a refusal to refer plumbers to Akron 
was restraint and coercion under Subsection (ii) of Sec- 
tion 8(b) (4). 


Now, in an effort to compensate for the complete lack of 
evidence in the record which could possibly support the 
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Board’s conclusion, the General Counsel is relegated to 
citing a study of the construction industry to support the 
Board. The facts in this case, however, are the basis upon 
which the Board should have made its decision and, when 
considered, it is clear that the Board’s order does not rest 
upon substantial evidence. The facts ignored by the Board 
and the General Counsel are: (1) Local 5 did not operate 
an exclusive hiring hall’; (2) there is no evidence that Local 
5 was the only source of plumbers in the area or that Akron 
attempted and failed to obtain plumbers from any other 
source; (3) Akron even obtained United Association plumb- 
ers; (4) Local 5 never threatened Akron, Venneri, Nickles 
or any one else that it would take any picket action or 
interfere with any other employer if Akron used another 
eraft to perform the plumbing work; (5) only a small per- 
centage of Akron’s employees were plumbers; and (6) 
Local 5’s obligation to supply plumbers was conditioned 
upon Akron not breaching the contract which, of course, 
it did. 

The sixth factual statement in and of itself supports 
Petitioner’s contention, even adopting arguendo the posi- 
tion of the Board and the General Counsel in this case. 
Both take the position that the legality of Section 32 is not 
relevant for their purposes so we may assume it to be legal. 
The Board’s order requiring Local 5 to refer plumbers to 
Akron is necessarily premised upon an obligation to supply 
men contained in ‘‘the provisions of an applicable contract 
[Art. VIII, J.A. 124]? (J.A. 9). What the General Counsel 
fails to point out is that the referral provision of the con- 
tract is conditioned upon ‘‘all work designated in the Work- 


5 Contrary to the General Counsel’s statement (G.C. Br., p. 39), even during 
the peak season Local 5 did not refer local plumbers; it only referred 
out-of-town plumbers (J.A. 105). The Joint Appendix docs not appear to 
support the General Counsel’s other alleged fact that Local 5 ‘‘warned area 
subcontractors ...’’ (G.C. Br., p. 39). Local 5 contacted only one subcon- 
tractor, the Scotts Lineback Co. of Pittsburgh in August, 1959, a perfectly 
legal procedure prior to and even subsequent to the amendments to 8(b) (4) 
in September, 1959 (J.A. 109). 
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ing Rules and Trade Jurisdiction of the Union [being] 
contracted for, assigned to and performed by journeymen 
plumbers and their apprentices’’ (J.A. 124) (G.C. Br., p. 
38). The facts in this case then present an initial breach 
of a valid provision in the Working Rules, Section 32, by 
the employer, which then relieved the union of its obliga- 
tion to refer men under Article VIII. This would be true 
even if Section 32 came within the construction proviso 
exemption of Section 8(e) of the Act because the Board 
found only that Local 5 sought to persuade Venneri in its 
discussions with him and neither the Board nor the Trial 
Examiner found that Local 5 ‘‘threatened’’ Akron it would 
not refer it plumbers.’ As was stated by Judge Wyzanski 
in Alpert v. Excavating and Building Material Chauffeurs 
Local 379, 184 F. Supp. 558 (D.C. Mass., 1960), Congress, 
in enacting the amendments to Section 8(b)(4) in 1959, 
did not intend 


«« . . to preclude a union from making to an appro- 
priate representative of management a non-threaten- 
ing plea that the employer should abide by its valid 
contracts’? (emphasis in original). 


The Board also agrees that persuasion is not prohibited 
under the term ‘‘threaten’’? as used in Section 8(b) (4) 
(ii) (B), United Slate, Tile and: Composition Roofers Local 
57 (Atlas Roofing Co.), 134 NLRB 367 (1961), and see 
Hoertz Electric Co., 138 NLRB No. 17 (1962). 


The General Counsel’s reliance upon the Boston Com- 
mons Garage phase of the Alpert case, supra, is misplaced 


6 The Gencral Counsel is incorrect in stating that the ‘‘Board found Peti- 
tioner responsible for unlawful threats’’ (G.C. Br., p. 45). The Trial Exam- 
iner found that only Venneri was threatened, within the meaning of Section 
8(b) (4) (ii) (S.A. 42). The Board adopted the Trial Examiner’s findings, 
ete. but with ‘‘additions’’ (this obviously meant ‘‘modifications’’ because 
the Board rejected at least one other finding of the Trial Examiner (J.A. 4, 
5)). The Board was quite precise in using the word ‘‘persuade’’ rather than 
‘<threaten’’ in its decision, so it clearly did not adopt the Trial Examiner’s 
conclusion that Venneri was threatened (J.A. 6). 
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for two reasons. First, there were no threats in the instant 
case, as shown above, and, secondly, the General Counsel 
is assuming the proposition he is seeking to establish, i.e. 
that a refusal to refer is ‘‘restraint and coercion’’. On 
the Garage job in Alpert, threats to strike, i.e. to pull men 
off the job, were made. There is no question that Congress 
intended a strike to be restraint and coercion but the very 
question in this case is whether a refusal to refer is also 
restraint and coercion, so how can the Alpert case be sup- 
port for this position? 


Finally, in an attempt to cloud the issue, the General 
Counsel refers to a provision in the United Association 
Constitution (G.C. Br., p. 39) which has no relevancy in 
determining whether Local 5 coerced or restrained Akron 
by the refusal to refer men in violation of Section 8(b) (4) 
(ii)(B). It could only remotely be relevant if the General 
Counsel was arguing that a refusal to refer was also induce- 
ment and encouragement of individuals under Section 
8(b) (4) (i)(B) of the Act. The Board did not so hold in 


this case and, in any event, this Court has specifically re- 
jected this argument in the past. Local 636 v. NLRB, supra. 


Realizing that the Legislative History of Section 8(b) (4) 
did not support the Board in finding a refusal to refer to 
be per se restraint and coercion, the General Counsel at- 
tempted to weave a web out of speculation, conjecture and 
prediction—not fact or law. 


iI. IN SUPPORT OF THE BROAD ORDER OF THE BOARD, THE 
GENERAL COUNSEL DISTORTED THE RECORD AND THE 
LAW. 

Petitioner submits that, when the General Counsel be- 
lieves a broad order is appropriate in a particular case, 
he should present supporting evidence at the hearing on 
the complaint. He should not attempt to obtain a broad 
order in the Court of Appeals based upon unfair accusa- 
tions and inferences disguised under the pretext of citing 
case law. 
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Other than the instant dispute, the only evidence in the 
record of any other dispute was the Library of Medicine 
job in August, 1959. There was nothing unlawful in Rhodes’ 
contacts with Venneri or the Scotts Lineback Co. at that 
time, as the General Counsel recognizes in another section 
of his brief (G.C. Br., pp. 32, 33). The General Counsel 
offered no proof that Local 5 ever had any other similar 
disputes either before or after the 1959 amendments to the 
Act. Further, the vice president of Nickles testified that 
Nickles had been operating for twenty-five years in this 
area using Laborers on his work and Local 5 had never 
approached him in any manner (J.A. 80, 81). 


On these facts, the General Counsel finds a ‘‘generalized 
scheme’? and ‘‘a settled union policy to achieve the com- 
mercial exile of a whole class of employers and an endur- 
ing active intention to enforce it’? (G.C. Br., pp. 41, 43). 
Petitioner submits there is no foundation for such state- 
ments.? Even the Trial Examiner, who ruled against Local 
5 on all facets of this case, properly limited the scope of 


his order to the violation of the Act as found in accordance 
with National Labor Relations Board v. Express Publishing 
Company, 312 U.S. 426 (J.A. 44-46). This Court has 
continually limited the scope of the Board’s orders in a 
long series of cases too numerous to mention. For example, 
see New York Mailers Union No. 6, 1.T.U. v. National Labor 
Relations Board, —— U.S. App. D.C. (No. 16951, Feb. 
14, 1963) ; Local 636, Plumbers v. National Labor Relations 
Board, 108 U.S. App. D.C. 24, 278 F. 2d 858; Retail Clerks 


7 The General Counsel also found it necessary to misstate the record in 
writing his fantasy, Petitioner is not the only union representing plumbers 
and pipefitters in this area (J.A. 4, 37) and Local 5 contacted only one 
mechanical contractor on the Library of Medicine job, not ‘‘employers’’ as 
alleged (J.A. 103) (G.C. Br, p. 42). For an interesting refutation of the 
implication that Local 5 held a stranglehold in the construction industry 
in the Washington area, see Construction Labor Report No. 296, p. A-13 
(May 24, 1961) (B.N.A.) wherein the results of a survey were published show- 
ing that, at that time, there was more non-union construction work in the 
Washington area than union construction, 
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Local 770 v. National Labor Relations Board, 111 U.S. App. 
D.C. 246, 296 F. 2d 368; Highway Truck Drivers Local 107 
v. National Labor Relations Board, 107 U.S. App. D.C. 1, 
273 F. 2d 815; and Local 554 Teamsters v. National Labor 
Relations Board, 104 U.S. App. D.C. 359, 262 F. 2d 456. 


The General Counsel attempts to distinguish some of the 
above cases but it is obvious there is no valid distinction 
and Petitioner will not burden the Court with an extended 
discussion of them. Suffice it to say that, in the Local 636 
case, supra, the dispute arose over a fabrication clause 
in a national collective bargaining agreement involving a 
contractor from Philadelphia who was performing work 
at Detroit, Michigan, and, even in those circumstances, this 
Court properly limited the scope of the order to the parties 
involved. In short, under the well settled law, if the 
Board’s order is enforced, its scope should be limited to 
the parties involved and the conduct found to be unlawful. 


Iv. THE NLRB HAS REVERSED THE POSITION TAKEN IN THE 
INSTANT CASE THAT SECTION 8(b)(4)(D) AND SECTION 
8(b)(4)(B) ARE NOT MUTUALLY EXCLUSIVE. 

The “short answer”? to the General Counsel’s position 
on the Petitioner’s argument that Section 8(b) (4) (B) and 
Section 8(b)(4)(D) are mutually exclusive is that the 
National Labor Relations Board just recently reversed the 
position it took in the instant case. In Local 502, Hod Car- 
riers (Cement-Work, Inc.), 140 NLRB No. 69, 52 LRRM 
1092 (1963), the Board adopted the reasoning of the Trial 
Examiner that ‘the Act required that all issues pertaining 
to jurisdictional disputes must first be considered under 
Section 8(b)(4)(D) and 10(k) before they could be con- 
sidered as violative of any other section of the Act.’’? (Km- 
phasis added). This case involved Section 8(b)(2) and 
Section 8(b)(1)(A) charges against a union, but the prin- 
ciple is the same. In fact, the reasoning of the Trial Ex- 
aminer is basically the same as that used by Member Fan- 
ning in his dissent in the instant case. 
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Congress set forth a particular method of dealing with 
charges alleging a jurisdictional dispute with special em- 
phasis upon voluntary methods of settlement which, if 
accomplished, require dismissal of the Section 8(b) (4) (D) 
charge even though the conduct upon which it was based 
was secondary. The General Counsel is in error in stating 
that if primary means are used by unions only Section 
8(b)(4)(D) is involved, but if secondary means are em- 
ployed, Section 8(b)(4)(B) is involved (G.C. Br., p. 50). 
Section 8(b)(4)(D) may involve both secondary and pri- 
mary conduct, but the problems arise when the Section 
8(b) (4)(D) charge is dismissed but the union is then held 
to have committed a Section 8(b)(4)(B) violation on the 
basis of the very same conduct. 


As Member Fanning tried to point out to the Board, its 
rationale on this point, based on primary conduct and sec- 
ondary conduct, is really without substance because under 
Sections 8(a)(3) and 8(b)(2), primary conduct may also 
be illegal. Therefore, if secondary activity is not permis- 


sible in furtherance of a valid claim after a Section 10(k) 
proceeding, why is primary activity, otherwise unlawful, 
protected? Apparently, Member Fanning has now con- 
vinced a Board majority that, especially in the construction 
industry, a failure to first consider all Section 8(b) (4) (D) 
charges before Section 8(b)(4)(B) charges, based on the 
same conduct, would, in effect, prohibit all strikes over the 
assignment of work regardless of the validity of the claim.* 


8 Retail Clerks Local 770 is not authority for the General Counsel’s position, 
even if the question were raised there. Since the Court found no violation 
of §8(b)(4)(A) (pre-1959) on that record, there was no question as to 
whether one section of the Act took precedence over another. Herzog Vv. 
Parsons, 86 U.S. App. D.C. 198, 181 F. 24 781 (1950) is not in point. 


14 
CONCLUSION 


For the reasons set forth herein and in our opening brief, 
the Board’s order should be set aside and enforcement 
denied. If however, the Court should decide that the 
Board’s order should be enforced, it is respectfully sub- 
mitted that the order be clarified and the scope of the order 
should be modified. 


Respectfully submitted, 


Parrick C. O’DonoGHUE 
Dowarp J. Capuano 
O’Donocuvse & O’DonoGHUE 
1912 Sunderland Place, N.W. 
Washington 6, D. C. 
Counsel for Petitioner 


March 11, 1963 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 5-CC-124 


Locax 5, Unrrep AssociaTION OF JOURNEYMEN AND APPREN- 
TICES OF THE PLUMBING AND Prreritrinc INDUSTRY OF 
Tur Unrrep States anp Canapa, AFL-CIO 


and 


Artaur VENNERI COMPANY 


Decision and Order 


On November 30, 1960, Trial Examiner Louis Plost 
issued his Intermediate Report in the above-entitled pro- 
ceeding, finding that the Respondent had engaged in cer- 


tain unfair labor practices, and recommending that it 
cease and desist therefrom and take certain affirmative 
action, as set forth in the copy of the Intermediate Report 
attached hereto. Thereafter, the General Counsel, the 
Respondent, and the Charging Party filed exceptions to 
the Intermediate Report and supporting briefs. 


The Board has reviewed the rulings of the Trial Exam- 
iner made at the hearing and finds that no prejudicial error 
was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the excep- 
tions and briefs, and the entire record in the case, and 
hereby adopts the findings, conclusions, and recommenda- 
tions of the Trial Examiner, with the following additions: 


The evidence establishes that Arthur Venneri Company 
(hereinafter called Venneri) was awarded a contract by 
the U. S. Corps of Engineers for the construction, inter 
alia, of two hangars at the Andrews Air Force Base in 
Maryland; that Venneri entered into a subcontract with 
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Akron Mechanical Contractors, Inc. (hereinafter called 
Akron) for the inside plumbing work, and a subcontract 
with Nickles Bros., Inc. (hereinafter called Nickles) for 
the outside plumbing work; and that Akron and Nickles 
entered into collective bargaining contracts with Re- 
spondent and the Hod Carriers, respectively for the work- 
ers who would be employed to perform the work. 


Respondent claims jurisdiction over both the inside and 
outside work, and Respondent objected to the fact that 
Venneri had awarded the outside plumbing work to 
Nickles, with whom Respondent had no contract, rather 
than to Akron or some other employer under contract with 
Respondent. Respondent engaged in a course of action 
designed to force or require Akron to cease doing business 
with Venneri, and to force or require the U. S. Corps of 
Engineers to cease doing business with Venneri, and to 
force or require Venneri to cease doing business with 
Nickles. The Trial Examiner found, and we agree, that 


Respondent violated Section 8(b) (4) (i) and (ii)(B) of the 
Act. 


As to the specific conduct which is alleged to have vio- 
lated Section 8(b)(4)(i)(B), the Trial Examiner found, 
and we agree, that the Respondent induced and encouraged 
employees of Akron to refuse, inter alia, to handle mate- 
rials or fabricate pipe destined for Venneri at the two 
hangar projects. For example, during both the 10(1) 
injunction proceeding * and the hearing before the Trial 
Examiner, Cecil Rhodes, business manager of Respondent, 
testified as to certain specific oral instructions which were 
intended to, and did induce its members to refuse to handle 
or work on pipe or perform services for Grunley-Walsh, 
another contractor engaged in construction work on the 


1 At the hearing, before the Trial Examiner, the parties stipulated that 
the testimony of Messrs. Rhodes, Grossman and DeChard, contained in the 
transcript of proceedings developed in the 10(1) injunction proceeding 
(Penello v. Local 5, United Association, etc., Civil Action 1773-60, 46 LERM 
2740), be considered as evidence in the instant procecding. 
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‘‘Mission Project’’ at the Andrews Air Force Base. Akron 
was the subcontractor for Grunley-Walsh and Akron 
utilized Respondents’ members to perform work at the 
“‘Mission Project”? site. Rhodes testified that he, as an 
officer of Local 5, ‘‘had instructed the men on the Grunley- 
Walsh job... not to fabricate any pipe that was to be 
moved over to the Venneri jobs.’? Rhodes also testified 
that he had a telephone conversation with John Martin, 
foreman at the Grunley-Walsh site and business manager 
of Steamfitters, Local 602,? and that Martin agreed to 
meet Rhodes at the Grunley-Walsh site the following Mon- 
day morning. Pursuant to that phone conversation, 
Rhodes and Martin met at the Grunley-Walsh project and 
Martin there instructed the steamfitters that they were not 
to move any pipe destined for Venneri, that ‘‘they are not 
to handle any work that belongs to your jurisdiction, the 
plumbers, and that ... they are not to go on [the Venneri] 
jobs either.” Thereafter, in accordance with the Respond- 
ent’s foregoing and prior instructions, Respondent’s mem- 
bers refused to unload, move or fabricate pipe which was 
delivered to the Grunley-Walsh site. In agreement with 
the Trial Examiner, we find that, inter alia, by engaging 
in the foregoing conduct for the aforementioned objects 
the Respondent violated Section 8(b) (4) (i) (B) of the Act. 


The Trial Examiner further found that by refusing to 
refer men to Akron, the Respondent violated Section 8 
(b)(4)(i) and (ii)(B) of the Act. We agree that by re- 
fusing to refer plumbers to Akron as provided in the Re- 
spondent’s agreement with Akron, for the aforementioned 
objects, the Respondent coerced and restrained Akron in 
violation of Section 8(b) (4) (ii)(B) of the Act.* However, 
we find it unnecesary to pass upon the question whether 


2 Rhodes testified that Local 602 of the Steamfitters is affiliated with the 
same International Union as is Local 5, the Respondent herein. 


sLocal 756, International Brotherhood of Electrical Workers (Gable 
Electric Co.), 131 NLRB 1010. 
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this conduct also violated Section 8(b) (4)(i)(B) since, in 
view of our finding that such refusal constitutes restraint 
and coercion within the meaning of (ii), the remedy for 
that violation will adequately remedy Respondent’s un- 
lawful conduct.‘ 


Our dissenting colleagues, Members Fanning and Brown, 
take issue with our resolution of the instant case, but on 
separate grounds. Member Brown would dismiss the com- 
plaint in its entirety whereas Member Fanning believes 
that any final determination herein is premature. 


More specifically Member Brown takes the view that the 
dispute herein was one solely between Respondent and 
Akron over Section 32 of their contract which provided, 
in substance, that a contractor, here Akron, was not “to 
contract for a job where plumbing work has been withheld 
from the plumbing contract by either the owner or the 
general contractor for the purpose of being installed by 
other than journeymen plumbers and their apprentices.’ 
He concludes, therefore, that Respondent’s conduct was 
protected primary activity solely designed to redress 
Akron’s breach of that section. 


We do not agree. By the clear and explicit terms of 
Section 32, Akron, as a subcontractor, was required to ob- 
tain from the general contractor, Venneri, assignment of 
all the so-called plumbing work involved—inside work as 
well as outside work. There is no question as to the sec- 
tion’s intendment. Clearly, its purpose is to provide maxi- 
mum employment opportunity for Respondent’s members. 


Accordingly, when Venneri awarded the outside work to 
Nickles Bros., Respondent’s members were denied this 
work and at the same time Respondent was also deprived 


4In agreement with the Trial Examiner, Member Rodgers would also 
find that Respondent’s refusal to refer craftsmen to Akron Mechanical Con- 
tractors, Inc., for the previously found objects, constitutes inducement and 
encouragement of individuals within the meaning of Section 8(b) (4) (i) (B) 
of the Act. 
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of exclusive control of the flow of plumbers to the job, 
which section 32 was designed to ensure. If control of 
these strings of employment were reposed with Akron, 
there would then be some basis for our colleagues’ position. 
However, the control and allocation of plumbing assign- 
ments lay not with Akron but with Venneri—and Venneri 
was in no way bound by, or required to give effect to, the 
provisions of Section 32. Indeed, as Akron was powerless 
to effect the result which Respondent sought, namely an 
assignment to itself of the outside plumbing work, it is 
difficult to conceive what effect Respondent’s conduct was 
designed to produce other than to force Venneri, et al, to 
sever relations with Nickles Bros. and reassign this out- 
side work to Akron. That Venneri was the target of Re- 
spondent’s conduct, as found by the Trial Examiner, is 
also demonstrated by the evidence of its previous contro- 
versy with Venneri over such subcontracting to Nickles 
on the Library of Medicine project, and by Respondent’s 
telephone calls to, and in the conference of February 15, 
1960, with Venneri about the Andrews Air Force Base 
jobs to persuade Venneri not to make or to carry out sub- 
contracts with Nickles for the outside plumbing work. 


In his dissent Member Brown apparently seeks to analo- 
gize the contract between Akron and Respondent to a con- 
tract containing a lawful clause against subcontracting, 
that is, a clause intended to protect incumbent employees 
from the loss of present work by subcontracting out such 
work to another employer. The clause in question is not 
such a clause. It looks not to protecting the work that 
present employees are doing, but to obtaining work in the 
future for ‘‘journeymen plumbers and their apprentices.”’ 
Moreover, the fact that such a clause may be legal, a ques- 
tion which we do not decide as it is not before us, does 
not make lawful conduct which, in the absence of such a 
provision, is prohibited by statute, any more than the 
then-lawful ‘‘hot cargo”’ clause in the Sand Door case was 
a defense to secondary boycott activity aimed at securing 


7 


compliance therewith. Local 1976, Carpenters v. N.L.R.B., 
357 U.S. 93. 


Member Fanning, as already indicated, would not dis- 
miss the complaint herein. Rather, he would defer deci- 
sion in this proceeding “‘because there is now pending be- 
fore the Board a proceeding under Section 10(k) of the 
Act in which it is alleged on the very same record that an 
unresolved [jurisdictional] dispute exists between the 
parties ...’? We reject the view that the pendency of the 
Section 10(k) proceeding precludes the Board from de- 
ciding the instant case. The instant case presents the 
question of whether Respondent engaged in unlawful sec- 
ondary activity ; it does not involve the question of whether 
Respondent has a valid jurisdictional claim to disputed 
work. 


Phrased in other terms, Sections 8(b) (4)(D) and 10(k), 
on the one hand, and Section 8(b)(4)(B), formerly 8(b) 
(4)(A), on the other, serve wholly separate and distinct 


functions. Section 8(b)(4)(D) makes unlawful certain 
union activities designed to compel an employer to change 
his assignment of work. The basic objective of Section 
8(b) (4) (B), however, is to confine the particular dispute 
to the immediate disputants and to shield secondary em- 
ployers or ‘‘neutrals’’ to the controversy. Hence, while it 
is true that under Section 8(b)(4)(D), both primary and 
secondary activity for the asignment of disputed work 
are proscribed when the claiming union is not entitled to 
the work, it does not follow that because the claiming union 
may be entitled to the work, it may lawfully engage in 
both primary and secondary activity in furtherance of its 
claim. This is so because, so far as Section 8(b)(4)(B), 
or its predecessor provision in Section 8(b) (4) (A), is con- 
cerned, the only question is whether the pressure exerted 
is primary or secondary; and in the context here, the 
Union’s ultimate goal is not a matter for consideration 
under that Section. 
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Thus, in the instant case, assuming that Respondent had 
a valid claim to the plumbing work in dispute, it could 
take primary action against the employer who had this 
work to assign.* It could not, however, take action against 
Akron which could not assign the work and hence was a 
neutral in the controversy. Insofar as Respondent sought 
to bring about a cessation of business by Akron, a neutral, 
its activity had a proscribed object within the meaning of 
Section 8(b) (4) (B) of the Act. And the fact that its con- 
duct might also have had a legitimate objective under Sec- 
tion 8(b)(4)(D) does not exonerate it.” 


It is upon precisely such considerations that the Board 
has uniformly rejected arguments such as that here ad- 
vanced by our dissenting colleague, that the ‘‘secondary 
boycott’? provisions and the Section 8(b)(4)(D) provi- 
sions are mutually exclusive. Northwest Heating Com- 
pany, 107 NLRB 542, 548-549; Wendnagel & Company, 119 
NLRB 1444, 1447, enforcement denied on other grounds, 


961 F. 2d 166 (C. A. 7); Acousti Engineering, 120 NLRB 
212, 213. And compare also, Retail Clerks v. N.L.B.B., 
—— F. 24d — , 375 (C. A. D. C.). 


We reject the argument here also and adhere to our 
determination that Respondent violated Section 8(b) (4) 
(B) of the Act as heretofore found. 


¢¥For purposes of this proceeding, we need not, and do not, pass upon 
the question whether in the context of a Section 10(k) proceeding Nickles 
or Venneri would be regarded as the employer who had the work to assign, 
or to define the permissible limits of primary activity for the assignment 
of such work. For, in any event, it is clear that Akron did not have the 
power or authority to assign the work in dispute to Respondent. 


1 N.LEB. vy. Denver Bldg. § Constr. Trades Council, 341 U.S. 675, 689. 
Member Fanning’s view concerning the non-neutrality of a general con- 
tractor and his subcontractors is seemingly at odds with the view of the 
Supreme Court, as expressed in that case. 
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ORDER 


Upon the entire record in this case, and pursuant to Sec- 
tion 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby 
orders that the Respondent, Local 5, United Association 
of Journeymen and Apprentices of the Plumbing and 
Pipefitting Industry of the United States and Canada, 
AFL-CIO, its officers, representatives, agents, successors, 
and assigns, shall: 


1. Cease and desist from: 


(a) Engaging in, or inducing or encouraging employees 
of Akron Mechanical Contractors, Inc., or of any person 
engaged in commerce or an industry affecting commerce, to 
engage in a strike or refusal in the course of their em- 
ployment to use, manufacture, process, transport, or other- 
wise handle or work on any goods, articles, materials, or 
commodities or to perform any services where an object 
thereof is to force or require Akron Mechanical Contrac- 


tors, Inc., or any other employer or person to cease doing 
business with Arthur Venneri Company, or to force or re- 
quire Arthur Venneri Company or any other person to 
cease doing business with Nickles Bros., Inc. 


(b) Threatening that it will not refer or otherwise 
furnish individuals for employment to Akron Mechanical 
Contractors, Inc., or any other person engaged in an in- 
dustry affecting commerce, according to the provisions of 
an applicable contract, or refusing to refer such individuals 
for employment, in order to force or require Akron Me- 
chanical Contractors, Inc., or any employer or other per- 
son to cease doing business with Arthur Venneri Company, 
or to force or require Arthur Venneri Company or any 
other person to cease doing business with Nickles Bros., 
Inc. 


2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 
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(a) Post in conspicuous places in the Respondent’s busi- 
ness offices, meeting halls and all places where notices to 
members are customarily posted, copies of the notice at- 
tached hereto and marked ‘‘Appendix.”’* Copies of said 
notice, to be furnished by the Regional Director for the 
Fifth Region, shall, after being duly signed by the Re- 
spondent’s authorized representative, be posted by Re- 
spondent immediately upon receipt thereof and be main- 
tained by it for 60 consecutive days thereafter. Reason- 
able steps shall be taken to insure that such notices are 
not altered, defaced, or covered by any other material. 


(b) Furnish to the Regional Director for the Fifth 
Region signed copies of the notice attached hereto as Ap- 
pendix, for posting by Akron Mechanical Contractors, Inc., 
and Arthur Venneri Company, they being willing, at places 
where they customarily post notices to their employees. 


(c) Notify the Regional Director for the Fifth Region, 
in writing, within 10 days from the date of this Order, 
what steps have been taken to comply herewith. 


Dated, Washington, D. C. 


Frank W. McCulloch, Chairman 
Philip Ray Rodgers, Member 
Boyd Leedom, Member 
Natronat Lasor Retations Boarp 


(SEAL) 


Joun H. Fannrxc, Memper, dissenting: 


I would not decide at this time that the Respondent 
Union has violated Section 8(b) (4) (i) (ii) (B) of the Act 
because there is now pending before the Board a proceed- 
ing under Section 10(k) of the Act in which it is alleged 


8In the event that this Order is enforced by a decree of a United States 
Court of Appeals, there shall be substituted for the words ‘‘Pursuant to 3 
Decision and Order’’ the words ‘‘Pursuant to a Decree of the United States 
Cosrt of Appeals, Enforcing an Order.’’ 
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on the very same record that an unresolved dispute exists 
between the parties which the Board is ‘‘directed to hear 
and determine” unless the parties indicate that they have 
agreed to a ‘‘voluntary adjustment’? of such dispute. In 
finding that Respondent has engaged in an unlawful sec- 
ondary boycott the majority, in effect, has prejudged Re- 
spondent’s jurisdictional claim to the disputed work, which 
must be litigated under Sections 10(k) and 8(b)(4)(D). 
It would be a meaningless gesture to hold in the subse- 
quent 10(k) decision that Respondent was entitled to the 
work for which it was striking when it has already been 
enjoined from engaging in such activity. Indeed, the 
majority decision in the instant case precludes a ‘‘volun- 
tary adjustment’’ of the dispute by the parties although 
this method is a means selected by Congress for the resolu- 
tion of a jurisdictional dispute. 


I would decide the 10(k) proceeding first and determine 
whether the facts in that case, which are identical to those 


in this case, raise the issue of a jurisdictional dispute gov- 
erned by Sections 10(k) and 8(b)(4)(D). 


The majority contends, however, that the instant case, 
‘does not involve the question whether Respondent has a 
valid jurisdictional claim to the disputed work.’’ Never- 
theless, the majority finds it necessary to assume the 
validity of Respondent’s claim in order to hold that the 
instant strike, even under that assumption, would not be 
lawful activity in accord with the Board’s own determina- 
tion of the underlying dispute. Presumably, this strike 
would still be unlawful under Section 8(b)(4)(B) if all 
the parties involved had voluntarily settled their dispute 
in favor of the striking Union. It is the position of the 
majority that under Section 8(b)(4)(D) a Union may be 
prohibited from engaging in ‘‘both primary and secondary 
activity,’’ but that the converse is not true i.e. the Union 
may not ‘‘lawfully engage in both primary and secondary 
activity in furtherance of its claim.’? The majority con- 
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cedes that where the claim is valid the Union ‘‘could take 
primary action against the employer who had the work to 
assign.” The distinction drawn by the majority cannot be 
deduced from the literal language of Sections 10(k) and 
8(b)(4)(D); nor is there legislative history to support 
such an interpretation. The rationale offered to the effect 
that Section 8(b)(4)(B) concerns itself with the question 
‘“‘whether the pressure exerted is primary or secondary’’ 
is not much help. I take it this means that secondary 
activity prohibited under the latter Section cannot be 
guaranteed under the former. However, other Sections 
of the Act, specifically Sections 8(a)(3) and 8(b)(2) for- 
bid certain primary activity as clearly as Section 8(b) (4) 
(B) forbids secondary. If secondary activity is not per- 
missible in furtherance of a valid claim, why is primary 
activity, otherwise unlawful, protected? 


The inconsistency of the majority’s position arises, I 
think, from the difficulty of enforcing Sections 10(k) and 
8(b) (4) (D), unique provisions of this Act, consistent with 
other, and sometimes conflicting, provisions of the same 
Act. It would hardly fulfill the Congressional purpose of 
settling jurisdictional disputes through Board proceedings 
or voluntary adjustment to hold, on the one hand, that a 
meritorious charge under Section 8(b)(4)(D) would be 
sufficient to enjoin all strikes for work assignments, but 
that an award of the disputed work to the striking Union 
would not necessarily permit that Union to continue its 
activity found lawful under this Section. The Supreme 
Court, presented with this dilemma as it affected primary 
activity, expressed the view that the Board would dis- 
charge its duties under Section 10(k) ‘‘in a manner en- 
tirely harmonious with those Sections [8(a)(3) and 8(b) 
(2)].”? Radio & Tel. Broadcast Engineers, Local 1212, 
IBEW, AFL-CIO v. N.L.R.B. (CBS) 364 U.S. 573, 47 
LERM 2332, 2336. The Court expressed no view of the 
possible conflict with Section 8(b)(4)(B), but presumably 
it anticipates a similar ‘harmonious’? interpretation. 
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Such harmony cannot be achieved by a mechanical appli- 
cation of the terms primary and secondary when applying 
the provisions of 8(b)(4) to employers involved in juris- 
dictional disputes in the building and construction indus- 
try. Clearly where the struck secondary employer is a 
stranger to the jurisdictional dispute and is unnecessarily 
enmeshed in a controversy over work assignment in which 
it has no interest or concern, a proper accommodation be- 
tween sections 10(k) and 8(b)(4)(D) and section 8(b) (4) 
(B) would indicate that the latter prohibition should pre- 
vail. See my separate view in Acousti Engineering, 120 
NLRB 212, 213. However, where the underlying jurisdic- 
tional dispute realistically involves the struck secondary 
employer by reason of his performance of the type of work 
involved in the dispute on the project, the provisions of 
8(b)(4)(B) must give way to those of 10(k) and 8(b) (4) 
(D) so that the jurisdictional dispute can be resolved in a 
manner consistent with Congressional intent.*° 


As indicated above, I need not and do not decide in this 
ease whether these facts present a true jurisdictional dis- 
pute. Such a decision, in my opinion, should properly be 
made in the 10(k) proceeding now before the Board. If 
that provision of the amended Act, an entirely novel and 
different approach for the regulation of union conduct as 
it affects employers and employees, is to be effectuated as 
intended by Congress, it must, where applicable, be a sub- 
stitute for, rather than an addition to, other prohibitions 
and limitations on the conduct of unions. Accordingly, 


9A jurisdictional dispute on a construction project necessarily involves 
all subcontractors performing the same type of work and the general con- 
tractor who has engaged their services, because the ultimate resolution of 
the dispute will be as a practical matter, affect the right of each of them 
to assign the work of the trade or craft in the same way. 


10In all cases where the underlying dispute is a true jurisdictional dispute, 
I would make the necessary accommodation by excluding, from the concept 
of secondary or neutral employer, all sub-contractors on a particular con- 
struction project, who are engaged in performing work in the particular trade 
or craft involved in the dispute, and the general contractor. 
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under my view, a decision that the strike in this case is an 
unfair labor practice under Section 8(b)(4)(B), would 
require that I find this particular strike not cognizable 
under Section 10(k) and 8(b) (4)(D) because the secondary 
boycott prohibition is absolute and cannot be affected by 
voluntary agreement of the parties or Board determination 
of the underlying dispute. I am not prepared to hold 
in the instant case that the facts clearly demonstrate the 
applicability of Section 8(b)(4)(B) rather than Section 
10(k). I note that it is customary in the construction in- 
dustry for a general contractor to assign the work of craft 
employees by subcontracting to other employers rather 
than employing craft employees itself. In these circum- 
stances a decision that a craft union cannot strike its im- 
mediate employer over the assignment of work on the same 
construction project necessarily means that virtually all 
strikes of this nature in the construction industry are pro- 
hibited by this Act. Yet, this was the industry with which 
Congress was most concerned in enacting the special pro- 
visions of Sections 10(k) and 8(b)(4)(D). 


Dated, Washington, D. C. 
John H. Fanning, Member 
Nationa, Lasor Rexations Boarp 
Geratp A. Brown, Memser, dissenting: 


This case, in my opinion, should not be difficult to re- 
solve, once the relationship and conduct of the interested 
parties are viewed in context. To this end, the factual 
recital follows. 


Respondent is a local union of the United Association of 
Journeymen and Apprentices of the Plumbing and Pipe 
Fitting Industry of the United States and Canada, AFL- 
CIO. Its geographical jurisdiction includes Virginia, 
Maryland, and the Washington, D. C., metropolitan area. 
Within this area Respondent has claimed jurisdiction over 
all the plumbing, pipe and related work ineluding the lay- 
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ing and installation of nonmetallic pipe. A majority of 
<<mechanical contractors’? who perform pipe and plumbing 
work of every description both inside and outside build- 
ings in the Washington area are members of the Mechani- 
cal Contractors District of Columbia Association, Inc., 
herein called Association, which has a collective bargain- 
ing agreement with Respondent. Some nonmember me- 
chanical contractors are also signatories to such agree- 
ment. All of these agreements contain the provisions of 
Section 32 of Article 17 (herein called Section 32) which 
provides as follows: 


It shall be a violation of this agreement for any con- 
tractor to contract for a job where plumbing work has 
been withheld from the plumbing contract by either 
the owner or the general contractor for the purpose of 
being installed by other than journeymen plumbers 
and their apprentices. Plumbing work in the para- 
graph shall include the installation of all nonmetallic 
sewers within the property line including both sani- 
tary and storms as well as open drain tile. 


Certain other contractors in Washington are known as 
“utility contractors.’ Utility contractors perform pipe, 
plumbing and related work but only in connection with 
outside installations. Respondent has no agreements with, 
and refers no plumbers to, utility contractors and it other- 
wise does no business with utility contractors. Some 
utility contractors, including Nickles Brothers—one of the 
subcontractors mentioned in this proceeding, have collec- 
tive bargaining agreements with the Hod Carriers and 
Common Laborers Union. 


Venneri, a general contractor, received a contract about 
August 1959 for the construction of the Library of Medi- 
cine in Bethesda, Maryland, and it awarded the outside 
mechanical work to Nickles. Upon learning this, Respond- 
ent through its representative Rhodes told Venneri, who 
was a comparative newcomer to the aera, that since the 
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outside mechanical work had been awarded separately to 
a utility contractor no mechanical contractor under agree- 
ment with Respondent would take only the inside mechani- 
eal work because of aforementioned Section 32. Rhodes 
further advised Venneri that Respondent would not refer 
plumbers to any mechanical contractor who would under- 
take the inside work alone. Venneri was unable to find 
a mechanical contractor to perform only the inside me- 
chanical work. 


To obtain a mechanical contractor and plumbers to per- 
form the inside mechanical work at the Library site, 
Venneri agreed with Respondent that the mechanical work 
on two other Venneri jobs * in Washington, D. C., would 
“‘use plumbers to perform all the necessary mechanical 
work, in accordance with your agreement, with mechanical 
contractors in this area... .’’* Venneri in the same letter 
agreed to go along with any decisions made by his me- 
chanical contractor on future work. Thereafter a me- 
chanical contractor for the completion of the Library job 
was obtained and Respondent referred plumbers to him. 


The instant case had its beginning when, on November 
30, 1959, Venneri was awarded the construction contract 
by the U. S. Corps of Engineers on two maintenance 
hangars designated as CRT-2 and SAM-2 at Andrews Air 
Force Base. Venneri then entered into negotiations with 
Akron, a mechanical contractor, relative to subcontracts 
and on December 30, 1959, Venneri issued letters of intent 
to Akron for the inside mechanical work on CRT-2 and 
SAM-2 and both the inside and outside mechanical work on 
the Supply Facilities project. Akron also had a contract 
with F. D. Rich Company, a genera! contractor, to perform 
only the inside work on CRT-3 and CRT-4 and a contract 
with Grunley-Walsh, a general contractor, to perform all 


11 Army Medical Service Graduate School and Walter Reed Army Medical 
Center. 


12 Respondent Exh. 2 (letter dated August 14, 1959). 
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mechanical work on a project called Operation Mission 
Training. 


After Akron obtained the abovementioned jobs, its rep- 
resentative, Grossman, went to Respondent’s office in Jan- 
uary 1960 to discuss a collective bargaining agreement 
with Respondent. He talked with DeChard, Respondent’s 
business agent. After inquiring for whom Akron was 
working, DeChard was informed about the jobs. DeChard 
told Grossman that Respondent’s contracts with mechani- 
cal contractors require that the contractor get both inside 
and outside work. DeChard also told Grossman that Re- 
spondent previously had trouble with mechanical contrac- 
tors taking only the outside (sic) work on Venneri projects. 
He then gave Grossman a copy of Respondent’s standard 
agreement containing Section 32. DeChard told Grossman 
to study the agreement and return it signed if he was will- 
ing to abide by Section 32. About 10 days later Grossman 
signed the contract and he returned it to the Respondent 
sometime after January 13, 1960. 


In early February 1960, Akron representative Grossman 
talked with Respondent agent Rhodes and was informed in 
accordance with Section 32 that Respondent would not 
refer men to Akron for work at the SRT-2 and SAM-2 proj- 
ects where Akron had only the inside mechanical work. 


Grossman and Venneri sought a meeting with Respond- 
ent for February 15, 1960. In arranging this meeting, 
Grossman called Rhodes who reiterated that if Akron took 
only part of the mechanical work Grossman would violate 
his agreement with Respondent and that Akron could only 
take the work in its entirety. Rhodes in a conversation 
with Venneri stated that they had gone through this on 
the Library project and this was the same situation. 


At the meeting of February 15, Respondent representa- 
tives DeChard and Rhodes claimed that Akron was in vio- 
lation of its agreement with Respondent by accepting only 
the inside plumbing work on CRT-2 and SAM-2. Addi- 
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tionally, they stated that unless Akron received both the 
inside and outside work Respondent would not refer 
plumbers to those Akron jobs. Rhodes rejected efforts to 
compromise and refused, in this connection, to refer 
plumbers to Nickles, a utility contractor, who had been 
awarded the outside plumbing work in early January 1960. 
Rhodes explained, ‘‘We are not in business to violate the 
agreement. We are in business to uphold it. That is what 
Tam charged to do.”’ 


Late in January 1960, a load of pipe was delivered to 
Akron at the Grunley-Walsh job; Akron had purchased 
this pipe, some for the Grunley-Walsh job and the re- 
mainder for installation by Akron at CRT-2 and SAM-2. 
Members of Respondent in Akron’s employ, upon instruc- 
tions from Respondent, refused to unload pipe destined for 
CRT-2 and SAM-2. Respondent admits that plumbers re- 
ferred to Akron and working for Akron on the Grunley- 
Walsh and Supply Facilities projects * were instructed 
not to move pipe from those job sites to CRT-2 and SAM-2. 
Members of Respondent who were employees of Akron 
accordingly refused to move Akron’s pipe to Akron’s job 
at CRT-2 and SAM-2 and they also refused to fabricate 
such pipe for Akron. Additionally, such employees, when 
work fluctuated at Akron’s Walsh and Supply projects, 
refused Akron’s efforts to transfer them to Akron’s CRT-2 
and SAM-2 projects. This was in accordance with Re- 
spondent’s refusal to refer plumbers to Akron on these 
jobs and in compliance with specific instructions to its 
members working for Akron to refuse transfers to CRT-2 
and SAM-2. 


From May 9, 1960, to June 16, 1960, Respondent refused 
to supply plumbers to Akron on any of the above projects 
including the Grunley-Walsh and Supplies projects. Re- 
spondent meanwhile advised its membership that Akron 


13It is recalled that on these projects Akron had subcontracts for both 
the inside and outside plumbing. 
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was in violation of Akron’s collective bargaining agree- 
ment with Respondent on the CRT-2 and SAM-2 projects 
and that members should not work for Akron on these 
projects. 


Respondent filed charges against Akron under Article 
IV of their collective bargaining agreement claiming that 
Akron was in violation of aforementioned Section 32. The 
Conference Board which heard these charges consist of 
six members, three representing the contractors and three 
representing Respondent.“ The Conference Board met on 
May 16, 1961, and decided after a hearing that Akron was 
in violation of Section 32. If the Conference had not 
reached a decision, it is to be noted that arbitration was 
the remaining step prescribed in the Akron-Respondent 
agreement. 


There is, therefore, an agreement between Akron and 
Respondent by which Respondent in effect undertook to 
furnish plumbing employees to Akron in consideration for 
Akron’s agreeing to obtain and supply all plumbing work 
to his employees on any project on which he accepts a 
contracting job and for which he requests employees from 
Respondent. My colleagues do not even suggest that this 
agreement is proscribed by Section S(e) (the hot-cargo 
provision) or by any other section of the Act. Clearly, 
this is proper, for employees have a right to protect their 
tenure and job opportunities with their employer. Thus, 
restrictions against subcontracting have long been ac- 
cepted as a mandatory subject of collective bargaining.** 


That Akron violated its mentioned contract commitment 
is not disputed. Faced with this clear breach, Respondent 
advised and induced Akron’s employees, who were repre- 
sented and had been referred by Respondent to Akron 
under the agreement, not to perform work for Akron and 


14 G.C, Exh. 6, Article IV. 


18Cf, United Auto Workers, Local $91 v. Webster Electric Company, 49 
LREM (C, A. 7, decided February 7, 1962). 
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Respondent also thereafter refused to refer employees to 
Akron under the agreement. At no time, insofar as this 
record discloses, did Respondent seek to induce any em- 
ployees, other than Akron’s whom it represented under the 
agreement, to refrain from work. And at no time did Re- 
spondent threaten, coerce, or restrain any other employer 
to force or require such other employer to cease doing 
businss with Akron. 


Respondent thus had a contract with Akron, the offend- 
ing party in the circumstances, and it confined the area of 
dispute to Akron, as one might have believed the Act to 
require, to avoid runing afoul of the secondary boycott 
strictures of Section 8(b)(4)(B).* And having read the 
proviso to Section 8(b)(4)(B),** Respondent might have 
been further assured that the Board would be particularly 
mindful of congressional desire not to interdict primary 
action where Respondent did so narrow the dispute. But 
my colleagues now hold that Respondent was not involved 
in that dispute with Akron at all; rather, the majority 


states, Respondent’s dispute really was with Venneri e¢ al 
and Respondent should have brought its pressure to bear 
on Venneri et al, not Akron. Akron, my colleagues thus 
conclude, was a disinterested neutral all the while.* Had 


16 Seo Nattonal Labor Relations Board v. Denver Building §- Construction 
Trades Council et al. 341 U.S. 675, 692, where the Supreme Court speaks of 
‘the dual congressional objectives of preserving the right of labor organi- 
zations to bring pressure to bear on offending employees in primary labor 
disputes and of shielding unoffending employers and others from pressures 
in controversies not their own.’’ See also Local 761, IVE v. N.L.B.B. (Gen- 
eral Electric Co.), 366 U.S, 667. 


at ‘¢Provided, that nothing contained in this clause (B) shall be construed 
to make unlawful, where not otherwise unlawful, any primary strike or 
primary picketing.’” 

18 For the reasons explained in the dissenting opinion in Local 1066, ILA 
(Wiggins Terminals, Inc.), 137 NLRB No. 3, I believe the majority once 
more gives undue emphasis to the clement of ‘‘control’’ of assignments, in 
this ease by Venneri, in determining the relationship of parties under Section 
8(b) (4) (B) proceedings. 
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Respondent coerced Venneri et al and induced their em- 
ployees to strike, one is tempted to speculate whether the 
Board might not then hold that Respondent’s dispute was 
with Akron after all. 


I would dismiss the complaint. 
Dated, Washington, D. C. 


Gerald A. Brown, Member 
NationaL Lasor Retations Boarp 


APPENDIX 


NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
A DECISION AND ORDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations 
Act, as amended, we hereby notify you that: 


We wit nor threaten, coerce or restrain AKRON Mer- 
CHANICAL Conrracrors Inc., or AnTHUR VENNERI CoM- 
PANY, or any other person by refusing to refer or 
otherwise furnish individuals for employment to 
Axron MzcuanicaL Contractors, Inc., or any person, 
according to the provisions of our contract, for an 
object of forcing or requiring AKRoN MecHANICAL 
Contractors, Inc., to cease doing business with 
Arraur Venyert Company, or to force or require 
Arraur Vennert Company to cease doing business 
with Akron MecuanicaL Contractors, Inc., or NicKLEs 
Brorners, Inc., or to force or require the Unrrep 
Srares Corps or ENGINEERS or any person to cease 
doing business with ArTHur VENNERI Company. 


We wit not induce or encourage employees of AKRON 
Mecuantca, Contractors, Inc., or of any person en- 
gaged in commerce or an industry affecting commerce, 
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to engage in a strike or refusal in the course of their 
employment to use, manufacture, process, transport, 
or otherwise handle or work on any goods, articles, 
materials, or commodities or to perform any services 
where an object thereof is to force or require any em- 
ployer or other person to cease doing business with 
ArtTHuR VENNERI CoMPANyY or any other person. 


Locax 5, Unirep Association 
OF JOURNEYMEN AND APPRENTICES 
OF THE PLUMBING AND PIPEFITTING 
Inpustry OF THE UNITED SraTES AND 
Canapa, AFL-CIO 
(Labor Organization) 


Dated —_________ By 
(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 


Employees may communicate directly with the Board’s 
Regional Office, 701 N. Calvert St., 8th Floor, Baltimore ae 
Maryland (Tel: Plaza 2-8460, extension 2104) if they have 
any question concerning this Notice or compliance witb its 
provisions. 


Intermediate Report 
Statement of the Case 


On a charge filed May 6, 1960, by Arthur Venneri Com- 
pany (Venneri) that Local 5, United Association of Jour- 
neymen and Apprentices of the Plumbing and Pipe Fitting 
Industry of the United States and Canada, AFL-CIO (Re- 
spondent or Union), has been engaged in and is engaging 
in unfair labor practices affecting commerce, as set forth 
and defined in the National Labor Relations Act, as 
amended, 61 Stat. 136, 73 Stat. 519 (Act), the General 
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Counsel of the National Labor Relations Board (Board), 
on behalf of the Board, by the Regional Director for its 
Fifth Region issued a Complaint and Notice of Hearing 
pursuant to Section 10(b) of the Act and Section 102.15 of 
the Board’s Rules and Regulations, as amended, dated 
June 7, 1960, alleging that the Respondent had engaged in 
and was engaging in unfair labor practices affecting com- 
merce within the meaning of Section 8, subsection (b) (4) 
(i) (ii) (B), and Section 2, subsections (6) and (7) of the 
Act. 


With respect to the unfair labor practices the Com- 
plaint alleged in substance that: 


Respondent, since on or about February 5, 1960, 
threatened Venneri and Akron [a subcontractor of 
Venneri] that it would not furnish or supply Akron 
with the necessary employees required for the per- 
formance of Akron’s work at the air base, unless work 
performed and to be performed by Nickles [a subcon- 
tractor of Venneri] at the air base is assigned to em- 
ployees who are members of or represented by Re- 
spondent. 


Objects of the acts and conduct engaged in by Re- 
spondent as set forth * * * above, were and are (1) 
to force or require the U. S. Corps of Engineers to 
cease doing business with Venneri; (2) to force or 
require Venneri, and other persons, to cease doing 
business with Nickles and/or Akron and to force or 
require Akron to cease doing business with Venneri. 


The Complaint alleges that the above-described conduct 
constitute unfair labor practices within the meaning of 
Section 8(b)(4)(i)(ii)(B) and Section 2(6) and (7) of 
the Act, for thereby: 

Respondent did engage in and is engaging in, and 


did induce and encourage, and is inducing and en- 
couraging, individuals employed by persons engaged 
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in commerce or in an industry affecting commerce to 
engage in a strike or a refusal in the course of their 
employment to use, manufacture, process, transport 
or otherwise handle or work on any goods, articles, 
materials or commodities and to perform services, and 
did threaten, coerce, and restrain and is threatening, 
coercing, and restraining persons engaged in com- 
merce or in an industry affecting commerce, where an 
object thereof is forcing or requiring persons to cease 
using, selling, handling, transporting or otherwise 
dealing in the products of any other producer, proces- 
sor, or manufacturer and to cease doing business with 
other persons. ... 


The Respondent duly filed an Answer in which it denied 
engaging in any of the alleged unfair labor practices and 
pleaded: 


only a contractor who is in agreement with Local 5 
can and is obliged to assign all plumbing work to em- 
ployees of a contractor covered by a collective bar- 
gaining agreement with Local 5; That Nickles Bros. 
Inc. has no collective bargaining agreement with Local 
5; That members of Local 5 cannot work for the 
Nickles Bros. Inc., and that Venneri Company has no 
collective bargaining agreement with Local 5. 


Thereafter the Regional Director for the Board’s Fifth 
Region having concluded there was reasonable cause to 
believe the Union had engaged in the unfair labor practices 
charged and that a Complaint based on the Charge should 
issue, acting under Section 10(1) of the Act petitioned 
the United States District Court for the District of Colum- 
bia for a temporary injunction against the continuation 
of the alleged unfair labor practices. After a hearing be- 
fore the Honorable George C. McGarraghy, United States 
District Judge a Temporary Injunction was granted July 
1, 1960, Judge McGarraghy restraining the Union from 
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engaging in any of the unfair labor practices charged pend- 
ing the final disposition of the matters involved by the 
Board.” 


Pursuant to notice a hearing was held before Louis Plost, 
the undersigned Trial Examiner, on August 18, 19, and 22, 
1960, at Washington, D. C. At the hearing all the parties 
were represented and were afforded full opportunity to 
be heard on the issues, to argue orally on the record and 
to file briefs and/or proposed findings and conclusions. 
The parties did not argue orally. A date was fixed for the 
filing of briefs and/or proposed findings and conclusions, 
with the undersigned.* Briefs have been received from 
all parties. Upon the entire record in the case the under- 
signed makes the following: 


Findings of Fact 
I. The business of the Charging Party 


The parties stipulated that Arthur Venneri Company 
(Venneri) is a New Jersey corporation, engaged in busi- 
ness in various States as a general contractor in the con- 
struction industry, with offices located in Washington, 
D. C., and Westfield, New Jersey. During the 12 months 
immediately preceding the issuance of this Complaint, a 
representative period, Venneri purchased goods and mate- 
rials of a value in excess of $50,000, which goods and mate- 
rials were shipped to it across State lines, and in the same 
period derived from its multistate operations gross rev- 
enues exceeding $1,000,000. 


1The Findings of Fact and Conclusions of Law of the District Court are 
found at 46 LRRM 2740 (1960). The transcript of the procecdings before 
the District Court in Pennclo v. Local 5, United Association, Civil No. 
1773-60, may be found in Exhibit 4 of the General Counsel. The testimony 
of Messrs. Grossman, DeChard and Rhodes in the Section 10(1) proceeding 
was stipulated in the instant proceeding. 


2 The date for submission of briefs was extended by the Chief Trial Exam- 
iner to October 10. On November 3 the Union filed a motion to reopen the 
record. On November 15, the General Counsel filed an opposition thereto. 
The motion was denied November 22, 
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Il. The labor organization involved 


Local 5, United Association of Journeymen and Appren- 
tices of the Plumbing and Pipe Fitting Industry of the 
United States and Canada, AFL-CIO, is, and has been, at 
all times material herein, a labor organization within the 
meaning of Section 2(5) of the Act. 


III. The unfair labor practices 
A. 8(b) (4) (i) (i) (B) 


As herein above found the Complaint is predicated on 
alleged violations of Section 8(b) (4) (i) (ii) (B) of the Act, 
the amendments to 8(b) (4) (A) (Consolidated and renum- 
bered) by the Labor Management Reporting and Disclo- 
sure Act of 1959. The Section amended [8(b) (4)(A)] was 
the original ‘‘secondary boycott” provision. As amended 
by the Labor Management Reporting and Disclosure Act 
of 1959, it provides in relevant part: 


8(b) It shall be an unfair labor practice for a labor 
organization or its agents— 


(4)(i) to engage in, or to induce or encourage any 
individual employed by any person engaged in com- 
merce or in any industry affecting commerce to en- 
gage in, a strike or a refusal in the course of his em- 
ployment to use, manufacture, process, transport, or 
otherwise handle or work on any goods, articles, 
materials, or commodities or to perform any services; 
or (ii) to threaten, coerce, or restrain any person en- 
gaged in commerce or in an industry affecting com- 
merce, where in either case an object thereof is: 

* . ° * * * * * * 

(B) forcing or requiring any person to cease using, 
selling, handling, transporting or otherwise, dealing 
in the products of any other producer, processor, or 
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manufacture, or to cease doing business with any 
other person, ... 


Secfion 8(e) referred to reads: 


(e) It shall be an unfair labor practice for any labor 
organization and any employer to enter into any con- 
tract or agreement, express or implied, whereby such 
employer ceases or refrains or agrees to cease or re- 
frain from handling, using, selling, transporting or 
otherwise dealing in any of the products of any other 
employer, or to cease doing business with any other 
person, and any contract or agreement entered into 
heretofore or hereafter containing such an agreement 
shall be to such extent unenforcible and void: Pro- 
vided, That nothing in this subsection (e) shall apply 
to an agreement between a labor organization and an 
employer in the construction industry relating to the 
contracting or subcontracting of work to be done at 
the site of the construction alteration, painting, or re- 
pair of a building, structure, or other work: 


The original ‘‘secondary boycott’’ sections of the Act 
was interpreted by the United States Supreme Court in 
the Denver Building Construction Trades case* in which 
the Court held unlawful a secondary boycott directed 
against a general construction industry contractor, caught 
in a dispute between a union and his subcontractor. This 
case was decided in 1951 and would seem to be equally 
valid in a matter affecting 8(b) (4) (i) (ii) (B). 

Designation (i) deals with inducement and encourage- 
ment of any individual employed by any person. 


Designation (ii) has to do with pressure directly applied 
to an employer. The purpose of (ii) was clearly intended 
to close a loophole in the original law which existed by 
reason of the fact that a union could avoid being in viola- 


3 341 U.S. 675. 
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tion of the secondary boycott clause by a direct approach 
to the employer and obtaining an agreement from the em- 
ployer prohibiting his employees from handling goods 
under the union’s interdict. Such goods were commonly 
called “‘hot cargo’’ and gave their name to the entire prac- 
tice surrounding their handling. 


That this was, the purpose of the amendment* was 
clearly revealed by one of its cosponsors who stated: 


‘“‘Fourth, if instead of going to B’s employees the 
union official goes directly to B and threatens him with 
labor trouble or other consequences unless he stops 
dealing with company A—the effect of the Act can be 
technically avoided. Our substitute would close this 
loophole—the Committee bill would not.’? (105 Cong. 
Rec. 14195, daily ed. Aug. 11, 1959). 


Tt seems quite clear that the law as developed under the 
original ‘‘boycott clause’’ [8(b)(4)(A)] applies with 


equal force to 8(b) (4) (i) (ii)(B). The Board, with Court 
approval, has held that strike action or the inducement 
thereof to compel an employer to abide by contract pro- 
visions, where such compliance would require the em- 
ployer to cease doing business with another employer, is 
for an object prohibited by Section 8(b) (4)(A).* 


Similarly, the Board with Court approval, has held that 
objects identical to Respondent’s object here are pro- 
hibited. In Local 1976, United Brotherhood of Carpenters 
v. N.L. R. B. (Sand Door), 357 U.S. 93 (1958), enfd. 241 


4The legislative history is set forth in International Hod Carriers Local 
1140 (Gilmore Construction Co.), 127 NLEB No, 74. 


SE. g. Detroit Edison Company, 123 NLRB 225, enfd. as modified 45 
LERM 3023 (D. C. Cir. 1960); Bonded Freightways, 121 NLRB 924, enfd. 
273 F. 2d 696 (2nd Cir. 1960); Leo Spear Construction Company, 120 NLRB 
600, enfd. 262 F. 2d 494 (Ist Cir. 1958); Light Company, 121 NLRB 221, 
enfd. 274 F. 24 19 (7th Cir. 1960); Davison Construction Company, Inc., 
123 NLRB 484, enfd. as modified 46 LRRM 2005 (1st Cir. 1960); Consolé- 
dated Edison Co. of New York, 124 NLRB No. 68 (1960). 
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F. 2d 147 (C. A. 9), enfd. 113 NLRB 1210, the Supreme 
Court held that the Union’s inducement of employees to 
refuse to handle ‘‘unfair’’ goods, a right accorded the em- 
ployees under the collective bargaining agreement, for the 
purpose of requiring the employer to cease handling such 
goods was violative of Section 8(b)(4)(A). Rejecting the 
Union’s claim that its object—to enforce the contractual 
right of employees not to handle ‘‘unfair’’ goods—was pro- 
tected by the ‘‘hot cargo’? agreement with the employer, 
the Court stated: 


. .. [I]t seems most probable that the freedom of 
choice for the employer contemplated by Section 8(b) 
(4)(A) is a freedom of choice at the time the question 
whether to boycott or not arises in a concrete situa- 
tion calling for the exercise of judgment on a particu- 
lar matter of labor and business policy. Such a choice, 
free from the prohibited pressures—whether to refuse 
to deal with another employer or to maintain normal 
business relations on the ground that the labor dispute 
is no concern of his—must as a matter of federal pol- 
icy be available to the secondary employer notwith- 
standing any private agreement entered into between 
the parties. * * * 


“<All we need now say,’’ the Court concluded, ‘‘is that the 
contract cannot be enforced by means specifically pro- 
hibited in Section 8(b)(4)(A)” (p. 108). 


With respect to subsection (e), as hereinbefore set out, 
which exempts agreements between labor organizations 
and employers in the construction industry from ‘‘hot 
eargo’’ agreements it should be noted that subsection (e) 
makes it an unfair labor practice to enter into a ‘‘hot 
eargo’’ agreement and therefore the exemption merely 
permits a union and employer in the construction industry 
to enter into such agreements but does not exempt conduct 
proscribed by the original 8(b)(4)(A). All that ts excepted 
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is that conduct proscribed by Section 8(e) itself. The 
proviso does not exempt construction industry unions 
from the secondary boycott provisions. Strike action, the 
inducement thereof, threats, and exertion of coercion and 
restraint to enforce observance of agreements protected 
by the proviso continue to be unlawful under Section 8 
(b) (4).° 
In Burt Manufacturing, (supra) the Board stated: 


* © © Section 8(e) in general bans the making or en- 
forcement of so-called hot-cargo arrangements; the 
proviso to Section (e) exempts such arrangements 
with ‘‘an employer in the construction industry re- 
lating to the contracting or subcontracting of work to 
be done at the site of the construction. ...”” The legis- 
lative history shows, however, that the proviso was not 
intended to affect law developed under Section 8(b) 
(4), or to permit boycotts of goods manufactured in 
an industrial plant for installation at the job site. 


The First Cireuit recently stated in Bangor Building 
Trades? the proviso does ‘‘make an exception [to Section 
8(e)] for subcontracting clauses in the construction in- 
dustry,’’ but ‘‘No changes were made in Section 8(b) (4) 
to permit unions to enforce such clauses by the means 
therein proscribed, and the law remains that unions must 
hope for voluntary compliance on the part of the contract- 
ing employer. The conference report makes it quite ex- 
plicit that the provision ‘is not intended to limit, change, 
or modify the present law with respect to picketing at the 
site of a construction project,’ and that such cases as Sand 
Door and Denver Building remain in full effect. E.R. Rep. 
No. 1147, 86th Cong., 1st Sess. 39 (1959).’” 


¢The Burt Manufacturing Company, 127 NLEB No. 182, decided July 3, 
1960; Tri-Counties Association of Civil Engineering Employees, 126 NLEB 
No. 87 (1960); and N.L.B.B. v. Bangor Building Trades Council, 46 LRREM 
2004. 


7 46 LERM 2004. 
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Of course when a statute is enacted its language is con- 
trolling, the debates are not the Act, especially so when 
the language of the Act is passed upon by a controlling 
Court, however as to subsection (e) explanations of the 
meaning intended seems to have been fully agreed upon, 
by members holding quite opposite views on many matters, 
thus in the Congressional Record of September 3, 1959, 
Senator John F. Kennedy explained the full meaning of 
the ‘“‘hot cargo’’ provision as follows: 


“This proviso affects only section 8(e) and there- 
fore leaves unaffected the law developed under section 
8(b) (4). The Denver Building Trades (341 U. S. 675) 
and the Moore Drydock (92 N. L. R. B. 547) eases 
would remain in force. 


“<Agreements by which a contractor in the construc- 
tion industry promises not to subcontract work on a 
construction site to a nonunion contractor appear to 
be legal today. They will not be unlawful under sec- 
tion 8(e). The proviso is also applicable to all other 
agreements involving undertakings not to do work on 
a construction project site with other contractors or 
subcontractors regardless of the precise relations be- 
tween them. Since the proviso does not relate to sec- 
tion 8(b) (4), strikes and picketing to enforce the con- 
tracts excepted by the proviso will continue to be il- 
legal under section 8(b)(4) whenever the Sand Door 
ease (357 U. S. 93) is applicable.” 


Also after the passage of the amended Act the Senator 
Barry Goldwater inserted the following remarks in the 
appendix to the Congressional Record of September 24, 
1959, p. A8357 : 


“BUILDING: AN EXCEPTION 
“Question. Isn’t there an exception to the construc- 
tion industry, too? 
“¢Answer. The exception to the construction indus- 
try is only a partial one. They don’t get what the 
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garment industry gets. They are left in status quo. 
They can’t engage in secondary boycotts as far as the 
construction industry is concerned. Those are out- 
lawed completely. 


‘‘But a buiding-trades union may enter into a con- 
tract with a contractor—building contractor—whereby 
he agrees that he will not let work to any subcontractor 
who is nonunion. This is not illegal. Now here’s 
what it may do: The union may go into a court and 
sue him if he fails to live up to that agreement. But 
they cannot strike or picket him to make him live 
up to it, which is the law now, and we left it open as 
to whether they could strike or picket him to compel 
him to enter into such an agreement. Whatever the 
courts decide under existing law on the latter question 
will be applicable to the buiding-construction indus- 
try.”’ 


B. The illegal conduct 


The facts adduced in support of the unfair labor prac- 
tices alleged in the Complaint are not in material dispute. 


On November 30, 1959, Arthur Venneri Company (Ven- 
neri) the Charging Party was awarded a construction 
contract by the United States Corps of Engineers, to erect 
two hangars at Andrews Air Force Base, Maryland. 


Venneri subcontracted the inside mechanical work 
(plumbing) on the two projects which were designated as 
CRT-2 and SAM-2, to Akron Mechanical Contractors, Inc. 
(Akron). The contract between Venneri and Akron is 
dated December 30, 1959, but admittedly was actually 
signed in March or April 1960 and backdated to conform 
with “‘letters of intent’? issued by Venneri to Akron, and 
which by custom were considered binding. Under the con- 
tract Akron was to perform all the inside plumbing. On 
January 8, 1960, Venneri subcontracted the outside 
‘“‘plumbing”’ work, such as installation of drains, gas and 
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waterlines and nonmetallic pipe, to Nickles Bros. Inc. 
(Nickles) which is a ‘‘utility’’ contractor.’ 


The Union claims jurisdiction over all plumbing work 
in the Washington geographical area, including the laying 
of all nonmetallic pipe. Nickles has no contract with the 
Union, but is under a collective bargaining agreement with 
Hod Carriers, Building and Common Laborers Union of 
America, which also claims jurisdiction over the installa- 
tion of nonmetallic pipe, work also performed by ‘“‘utility”’ 
or excavating contractors such as Nickles. The conflicting 
claims of the two organizations create an area of sharp 
jurisdictional dispute between them.” 


In the Washington, D. C. area, within the geographical 
jurisdiction of the Union, some of the ‘‘mechanical con- 
tractors’? who do pipe and plumbing work of all kinds 
inside and outside of buildings under construction are mem- 
bers of the ‘‘Mechanical Contractors District of Columbia 
Association, Inc.’’ (Association) which is under a collec- 


tive bargaining agreement for its members with the Union. 
Contractors, not members of the Association may become 
bound by the terms of this contract through independent 
agreement with the Union. 


The contract, above referred to, binding on all Associa- 
tion members and nonmembers who become signatory 
thereto, contains the following clause: 


Article 17-Section 32 


It shall be a violation of this agreement for any con- 
tractor to contract for a job where plumbing work has 
been withheld from the plumbing contract by either the 
owner or the general contractor for the purpose of 
being installed by other than journeymen plumbers 


8 Testimony of Joseph Venneri. 


® Testimony of Cecil Rhodes, business manager of the Union and Kenneth 
Satill, secretary-treasurer of Nickles. 


34 


and their apprentices. Plumbing work in the para- 
graph shall include the installation of all nonmetallic 
sewers within the property line including both sani- 
tary and storms as well as open drain tile. 


After Akron was awarded the subcontract for CRT-2 
and SAM-2, Sidney Grossman, its president, called at the 
Union’s office, conferred with Leo DeChard, the Union’s 
business agent, and obtained a copy of the Union’s con- 
tract with the Association. On or about January 12 or 13, 
Akron signed this contract and returned it to the Union. 
Akron was a signatory party to the contract at the time 
of the hearing. 


“¢Sometime in December of 1959’? Union Business Agent 
DeChard called Venneri by telephone and spoke to him 
regarding the splitting of the mechanical work on the 
CRT-2 and SAM-2 job. According to Venneri ‘‘He re- 
minded me of the trouble that we had at the Library of 
Medicine and told me that we should try not to have this 
trouble again.’’ The reference to the ‘‘Library of Medi- 
cine’’ referred to an incident in 1959, Venneri who then 
had a construction contract in connection with the National 
Institute of Health at Bethesda, Maryland, had awarded 
the outside plumbing work to Nickles, who was not under 
contract with the Union. The Union’s Business Manager 
Cecil Rhodes at the time informed Venneri that no con- 
tractor under agreement with the Union could take the 
inside work on the project because to do so would violate 
Section 32 of the Agreement between the Association and 
the Union. 


The matter was settled by an exchange of letters in which 
Venneri agreed that all mechanical work on two other 
projects he had would be let to a contractor who was under 
bargaining agreement with the Union and that Section 32 
would be observed.” 


10 Testimony of Joseph Venneri and Cecil Rhodes. 
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At the time DeChard and President Grossman of Akron 
first met and Akron was given a copy of the Union’s agree- 
ment with the Association, Grossman disclosed the fact 
that he might contract with Venneri and was told by 
DeChard that on previous occasions Venneri had let con- 
tracts in violation of Section 32, and if he (Grossman) 
signed such an agreement ‘‘he would be in trouble. 


911 


On February 15, 1960, Venneri, Grossman, Union Repre- 
sentatives Rhodes and DeChard met at Venneri’s office 
in Washington, D. C. The meeting was arranged by 
Grossman and Venneri for the purpose of discussing Ven- 
neri’s award of the inside mechanical work on SAM-2 and 
CRT-2 to Akron and the outside work to Nickles, and the 
necessary referral of plumbers by the Union to perform 
the work. When Grossman asked the Union to convene 
this meeting, Rhodes told Grossman that ‘‘if he did [take 
only part of the plumbing work on that job], he would vio- 
late his collective bargaining agreement”’ with the Union 
and “the only way you can [take work on that project] 
is to get it in its entirety.’’ In a later telephone conversa- 
tion that day, Rhodes told Venneri that ‘‘we went through 
this approximately 6 months ago,’’ and that this is the 
same situation we had on the Library of Medicine job.”’ 


At this meeting Rhodes stated that by the terms of the 
settlement of the Library of Medicine dispute, Venneri had 
promised that, as to all future jobs, he would award all 
mechanical work to mechanical contractors only *—this 
assertion being categorically denied by Venneri at the 
time who insisted that he had promised to give all the 
mechanical work to mechanical contractors only on two 
jobs unrelated to the Andrews Air Force Base jobs, and 


11 DeChard’s testimony admitted by stipulation admitting General Coun- 
sel’s Exhibit No. 4. 


12 This seems contrary to the Union’s position that it has no contractual 
relationship with Venneri. 
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did that only in order that he could obtain sufficient 
plumbers to finish the Library of Medicine project. 


The Union’s representatives stated that Venneri’s award 
of only the inside plumbing work on the Venneri hangar 
job to Akron was a violation of Akron’s agreement with 
the Union; that unless Venneri awarded both the inside 
plumbing work to Akron or another mechanical contractor, 
the Union would refer no plumbers to perform work on 
the Venneri hangar project. Rhodes conceded that ‘‘the 
crux of the conversation was that until Akron complied 
with the collective bargaining agreement, Local 5 (Union) 
was not going to furnish him men as long as he did not 
comply with it.”? When the Union asserted its position, 
Venneri stated: 


I further told them what can I do now? I said, ‘‘We 
are under contract. And we do have a contract with 
Nickles Brothers. And we do have a contract with 
Akron. What is the possible solution?’’ 


According to Venneri whose testimony in this respect was 
uncontradicted, Rhodes replied: 


There is no compromise. You either have to use 
plumbers or you will not get men to do the job. You 
will not get men to do your mechanical work. So, 
there is no compromise possible. Nothing amicable 
possible. The only thing possible is that it is done 
this way or it is not done. 


Union Business Manager Rhodes admitted that in the 
“spring of 1960’’ the Union instructed its members who 
were employed on a different jobsite by Akron not to move 
pipe that was going to CRT-2 and SAM-2. A foreman 
employed by Akron, who was himself a member of the 
Union refused to unload pipe intended for these jobs when 
instructed to do so by Akron, because he had contrary 
orders from the Union. This foreman, one Courtney, 
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Union Business Manager Rhodes and one John Martin 
met the following day at the jobsite, after which Martin 
(who was the business agent of Steam Fitters Local No. 
602) instructed the members of No. 602 on the job not to 
handle pipe intended for CRT-2 and SAM-2. With respect 
to this incident, Rhodes testified: 


Q. (By Mr. Ennis:) Who is Mr. John Martin? Do 
you know Mr. John Martin? 

A. I know Mr. John Martin that is Business Man- 
ager of Pipefitters Local 602. 

Q. Now, at any time did you and Mr. Martin go out 
to the Grunley Walsh project during the spring of 
1960 and prior to June 30, 1960, and instruct Akron’s 
employees not to move pipe on that job to the Venneri 
hangar job? 

A. I accompanied Mr. Martin to the job, and he in- 
structed the steamfitter members of his group not to 
touch the work that belonged to the plumbers. 

Q. Did you instruct the plumbers not to move that 
pipe? 

A. Our plumbers had previously been instructed to 
that effect. 


Rhodes further admitted that the Union informed its mem- 
bers at the Union’s meetings that ‘‘Akron was not living 
up to the contract of Local 5 as it is written.”’ 


Rhodes also admitted that Akron’s employees, who were 
members of the Union ‘‘were told not to fabricate any pipe 
for these particular jobs, CRT-2 and SAM-2.’”? He testi- 
fied : 


Q. Did they follow these instructions? 
A. Yes, they did. 


He further testified that Martin, the Steamfitters business 
agent, agreed that as to CRT-2 and SAM-2: 
I will instruct the fitters that, number one, they are 
not to handle any work that belongs to your jurisdic- 
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tion, the plumbers, and that, number two, that they 
are not to go on those particular jobs either. 


Rhodes admitted that since March 1960, the Union in- 
structed plumbers referred to and working for Akron on 
other projects at the Air Base not to go to the Venneri 
hangar job and perform work on that job; not to permit 
themselves to be transferred by Akron to work on the 
Venneri hangar job; and that the men followed these in- 
structions. Further, Rhodes testified that prior to the 
injunction, whenever Akron made requests for men for the 
Venneri hangar job, the Union replied that no men would 
be supplied for that job, and that prior to the injunction 
the Union refused to refer plumbers to Akron to perform 
work on the Venneri hangar job. 


The Union’s Contention 


The Union argues in its brief, that the primary employer 
involved herein is not Venneri but Akron, the dispute 


arising under Section 32 of the Union-Association agree- 
ment which required Akron, as a subcontractor, to hold a 
contract for all the work on CRT-2 and SAM-2 as he was 
required under Section 32 to take work which ‘‘encom- 
passed an entire plumbing job.”’ 


The undersigned is convinced by all the evidence con- 
sidered as a whole that the Union’s entire conduct, as well 
as the direct pressure it exerted on Venneri by its threats 
not to refer any plumbers to the CRT-2 and SAM-2 jobs, 
as made at the February 15, meeting herein referred to 
shows that not Akron but Venneri was the Union’s real 
target.* 


As recently held** by the United States Circuit Court, 
First Circuit, a Union’s collective bargaining agreement 


13 See Joliet Contractors Association, 202 F. 2d 606 (Seventh Circuit 1953). 
14 Bangor Building Trades Council, 46 LRRM 2004 (First Circuit 1960). 
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with the general contractor—establishing a union shop and 
providing that the agreement was to be applicable to sub- 
contractors—was not a defense to a union boycott, the 
object of which was to force the general contractor to 
sever business relations with a nonunionized subcontractor. 


As shown herein in the discussion under III A of this 
Report it is clear that the addition of the new proviso to 
clause 4(B) of Section 8(b) exempting certain ‘‘primary’’ 
strikes and ‘‘primary’’ picketing from the ban on sec- 
ondary boycotts did not change anything. While the con- 
tract provision (Section 32) is in itself valid as between 
the parties, (enforcible by civil action if at all) the Union 
cannot enforce it by pressure outlawed in Section 8(b) (4). 


As to any pressure on Akron, the Union argues: 


The only restriction applied by Local 5 (on the 
CRT-2 and SAM-2 jobs only) was a refusal to supply 
men for the conceded breach of Section 32 by Akron 
on those two jobs. Akron is free to hire whomsoever 
he chooses—men from other United Association local 
unions (and he has done that), men from Local 5 (he 
has done that), or non-union men (and he has done 
that, too). For Local 5 to refer men to a job where 
plumbing work was being performed by workers who 
are not plumbers would have been approval by Local 
5 that any person could perform their work and the 
fact that another contractor or contractors is in- 
volved is entirely beside the point. The work is being 
lost. It is, therefore, a primary dispute with Akron, 
the object (and the only object) of which is to save the 
members of Local 5 harmless from losing their work. 


The undersigned sees no merit in the argument. 


As to Nickles the Union argues that as it had no con- 
tract with Nickles it was under no obligation to him what- 
ever. The following interesting and revealing testimony 
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is from the cross-examination of Kenneth F. Santell, the 
subcontractor’s secretary-treasurer: 


Q. (Mr. Dunn) Isn’t it a fact that this is the first 
time since 1935 that you have ever asked Local 5 to 
refer any plumbers to your job? 

A. That is true, yes, sir. 

Q. Is the work that we are discussing here, the lay- 
ing and installation of sewer mains and sewer pipes, 
is that progressing satisfactorily as far as your con- 
tract is concerned? 

A. Itis progressing, yes. 

Q. Itis progressing? 

A. Yes. 

Q. I get the point. In any event, the work is going 
on? 

A. That is right. 


There was no picketing, employees apparently did not 
leave their jobs, however, in a case similar to this** the 


Board held that a refusal to refer members (a contractual 
relationship existing) constituted a ‘“‘strike’”? within the 
meaning of Section 8(b) (4) (A) since the term encompassed 
only ‘‘concerted interruption of operations by employees.” 


The Board stated: 


Where a union, as the agent of its members, refused 
to permit them to work for any employer with whom 
it has a labor agreement by the simple expedient of 
failing to dispatch them to a project where operations 
are about to commence or already in progress the 
union causes a concerted interruption of the employ- 
er’s operations as surely as if it had called the men 
off the job where they already were at work. 


15 Detroit Edison Company, 123 NLRB 225 enfd. as modified 46 LERM 
2023 (D. C. Cir. 1960). 
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Conclusion 


As herein found the Union admits that it instructed its 
members, employed by Akron not to handle any materials 
intended for the Venneri CRT-2 and SAM-2 jobs; not to 
move pipe from another job to CRT-2 and/or SAM-2; not 
to fabricate pipe for these jobs; and not to permit them- 
selves to be transferred to work at CRT-2 and/or SAM-2. 


This type of conduct has been held violative of Section 
8(b) (4) from the Board’s earliest interpretations thereof.** 
The Supreme Court has held that ‘‘the words ‘induce and 
encourage’ are broad enough to include in them every form 
of influence and persuasion.’’*? The above-detailed con- 
duct is clearly violative of Section 8(b)(4)(i)(B) of the 
Act. It is equally clear that the Union induced and en- 
couraged Akron’s employees in violation of Section 8(b) 
(4) (i)(B) by announcements at membership meetings. In 
Genuine Parts Company, 119 NLRB 399, enfd. 265 F. 2d 
439 (Fifth Circuit 1959), cert. den. 361 U.S. 917, the Board 
held that: 


The statute grants no exemptions to unlawful conduct 
because committed in the confines of a union meeting 
hall or because it occurred as an incident to, or in ex- 
planation of, union regulations or policies. 


The phrase ‘‘employees of any employer’’ in the old 
8(b)(4)(A) was amended to ‘‘individual employed by any 


16 E.g. Local 1976, United Brotherhood of Carpenters v. N.L.R.B., 357 U8. 
93 (1958), enfg. 113 NLRB 1210; N.L.R.B. v. Brewery and Beer Distributor 
Drivers, Helpers and Platform Men, Local 830, 46 LRRM 2732 (Third Cir- 
cuit 1960), enfg. 125 NLRB No. 6; Local No. 636 of the United Association 
of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, 
ete., supra; N.L.R.B. v. United Brotherhood of Carpenters and Joiners of 
America, 45 LRRM 3014 (Seventh Circuit 1960), enfg. as modified 123 NLRB 
1806; N.L.B.B. v. Local 450, International Union of Operating Engineers, 
275 FP. 2d 420 (Fifth Circuit 1960), enfg. 121 NLRB 1725; and N.L.2.B. v. 
Local 450, etc., 275 F. 2d 413 (Fifth Circuit 1960); and cases cited supra. 


11 International Brotherhood of Electrical Workers v. N.L.E.B., 341 U.S. 
694 (1951). 
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person.”’ Accordingly, the ‘‘employee”’ status and ‘‘course 
of employment’’ of union members are determined not 
exclusively by an existing technical contract of hire with a 
specific employer, but also by existing employment ar- 
rangements and practices sufficient to create an employer- 
employee relationship between the employer and union 
members. Under the circumstances here, it is clear that 
the employment practices and arrangement existing be- 
tween Akron and the Union creates an employment rela- 
tionship between Akron and the Union’s members, and 
that such members are ‘‘individuals employed”’ by Akron 
within the meaning of Section 8(b) (4) (i)2* 


The undersigned is of the opinion that the Union’s re- 
fusal to refer craftsmen as requested by Akron pursuant 
to the provisions of its agreement with the Union the ob- 
jects thereof being prohibited was violative of Section 8 
(b) (4) (i) (ii) (B), since these members had never per- 
formed work for Akron, the Union’s refusal to refer 
plumbers to Akron was a “strike”? or the inducement of an 


‘individual employed by any person’’ to refuse to perform 
services in the course of his employment. 


The undersigned finds therefore that the Union’s re- 
fusal to furnish craftsmen to Akron was violative of Sec- 
tion 8(b) (4) (ii) (B). 


The undersigned is further convinced that the Union by 
threatening Venneri that it would not refer plumbers re- 
quested by Akron unless all the plumbing work on the 
Venneri hangar project were given to Akron or another 
mechanical contractor, threatened, coerced and restrained 
Venneri in violation of Section 8(b) (4) (ii) (B). 


On all the evidence in this record it is clear that the 
target of the Union’s conduct was Venneri, and the object 
of the Union was a tight and complete boycott against 
Venneri as far as the CRT-2 and SAM-2 jobs were con- 


18 Seo L. B. Wilson, Inc., 125 NLEB No. 85. 
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cerned and that in order to attain its object the Union 
engaged in conduct violative of Section 8(b) (4) (i) (ii) (B) 
of the Act. 


Concluding Finding 


Upon the conduct of the Union as detailed above the 
undersigned finds, on the record as a whole, the Respondent 
Union has engaged in conduct which constitutes unfair 
labor practices within the meaning of Section 8(b) (4) (i) 
and (ii)(B) and Section 2, subsections (6) and (7), of the 
Act. 


IV. The effect of the unfair labor practices 
upon commerce 


The activities and conduct of the Respondent Union, as 
described above, occurring in connection with the opera- 
tions of Venneri, described in Section I, above, have a 
close, intimate, and substantial relation to trade, traffic, 
and commerce among the several States of the United 
States and within the District of Columbia, and tend to 
lead to labor disputes burdening and obstructing com- 
merce and the free flow of commerce. 


V. The remedy 


Having found that Respondent Union has engaged in 
certain unfair labor practices, the undersigned recom- 
mends that it cease and desist therefrom, and take certain 
affirmative action designed to effectuate the policies of the 
Act. 


Upon the basis of the foregoing findings of fact, and 
upon the entire record in the case the undersigned makes 
the following: 
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Conclusions of Law 


1. Arthur Venneri Company, of Washington, D. C., and 
Westfield, New Jersey, is engaged in commerce within the 
meaning of the Act. 


2. Local 5, United Association of Journeymen and Ap- 
prentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, AFL-CIO, is a labor organ- 
ization within the meaning of the Act. 


3. By threatening Arthur Venneri Company that it 
would not furnish craftsmen for its CRT-2 and SAM-2 
jobs at Andrews Air Force Base, by refusing to furnish 
plumbers to Akron Mechanical Contractors, Inc., and by 
instructing its member employees of Akron not to handle, 
move, or work on, fabricate materials intended for jobs 
being performed by Akron for Venneri, and instructing its 
members, employees of Akron, not to accept transfers to 
these jobs, and by making certain announcements at Union 
meetings the Respondent Union in each case having the 
object of (1) forcing or requiring the U.S. Corps of Engi- 
neers to cease doing business with Arthur Venneri Com- 
pany; or (2) to force or require Arthur Venneri Company 
and other persons to cease using, selling, transporting, or 
otherwise dealing in the products of and, to cease doing 
business with Akron Mechanical Contractors, Inc. or 
Nickles Brothers, Inc., or (3) to force or require Arthur 
Venneri Company, and/or Akron Mechanical Contractors, 
Ine., and/or Nickles Brothers, Inc., to assign all outside 
work in connection with said hangars, including the laying, 
loading, unloading, distribution and other handling of 
metallic and nonmetallic pipe, to employees who are mem- 
bers of or represented by the Respondent Union, the Union 
has engaged in conduct violative of Section 8(b) (4) (i) and 
(ii) (B) of the Act. 


4. The aforesaid unfair labor practices affect commerce 
within the meaning of Section 2(6) and (7) of the Act. 
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RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact and con- 
clusions of law and upon the entire record in the case, the 
undersigned recommends that the Respondent Union, its 
officers, agents, successors, and assigns, shall: 


1. Cease and desist from: 


(a) Engaging in any of the conduct hereinabove found 
to be violative of the Act, for the illegal purposes as herein 
found. 


2. Take the following affirmative action, which the under- 
signed finds will effectuate the policies of the Act: 


(a) Post at its union headquarters, offices, and halls, 
copies of the notice attached hereto and marked ‘‘Appen- 
dix.”’? Copies of said notice, to be furnished by the Re- 
gional Director of the Fifth Region, shall, after being duly 
signed by the Respondent, be posted by it immediately 


upon receipt thereof and be maintained by it for a period 
of at least sixty (60) consecutive days in conspicuous 
places, including all places where notices to members are 
customarily posted; 


(b) Notify the Regional Director of the Fifth Region, 
in writing, within twenty (20) days from the date of the 
receipt of this Intermediate Report, what steps the Re- 
spondent Union has taken to comply herewith. 


It is further recommended that unless the Respondent 
Union within twenty (20) days from the receipt of this 
Intermediate Report shall notify the said Regional Di- 
rector in writing that it will comply with the foregoing 
recommendations, the National Labor Relations Board 
issue an order requiring the Respondent to take the afore- 
said action. 


Dated at Washington, D. C. 


Louis Plost 
Trial Examiner 
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APPENDIX 


NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
THE RECOMMENDATIONS OF A TRIAL EXAMINER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the Labor Management Relations 
Act, we hereby notify our employees that: 


We wi nor threaten, coerce or restrain ARTHUR 
Vennerr Company, with the purpose and object of 
forcing or requiring ArrHuR VENNERI Company to 
cease doing business with Akron Mechanical Con- 
tractors, Inc., or Nickles Brothers, Inc., who are en- 
gaged in operations in connection with the construc- 
tion projects of the United States Corps of Engineers 
at Andrews Air Force Base, Maryland, under sub- 
contract with ArtHur VENNERI Company or to cease 
doing business with any other person doing work in 
connection with said projects. 


We wi nor induce or encourage the employees of 
Akron Mechanical Contractors, Inc., Nickles Brothers 
Inc., or any employees of any other person working on 
the construction projects of ArrHur VenNzRI Com- 
pany, on the Andrews Air Force Base, Maryland, 
awarded to said ArrHur VENNERI Company by the 
United States Corps of Engineers to engage in a strike 
or concerted refusal in the course of their employment 
to perform services for their employers where an ob- 
ject thereof is to force or require any employer or 
other person to cease doing business with Artur 
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Vexnert Company or any other person at the afore- 
said projects. 


Locay 5, Unrrep AssociaTIoN OF 
JouRNEYMEN AND APPRENTICES OF THE 
PiumsBine aND Pres Firrine Inpustey 
or THE Unrrep Srares aND CANADA, 
AFL-CIO 

(Labor Organization) 


Dated By 


(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 


Prehearing Conference Stipulation 
Pursuant to Rule 38(k) of the Rules of this Court, the 
parties, subject to the Court’s approval, hereby stipulate 
and agree as follows with respect to the issues and the pro- 
cedure and dates for the filing of briefs and joint appendix: 


I. 
IssuEs 

1. Whether the Board properly concluded that Section 
32 of the Union’s bargaining agreement with Akron did 
not privilege the Union’s conduct found in violation of 
Section 8(b) (4) (i) (ii) (B). 

2. Whether the Board properly concluded that the 
Union’s refusal to refer plumbers to Akron constituted 
unlawful threats, restraint, and coercion within the mean- 
ing of Section 8(b) (4) (ii) (B). 


3. Whether the Board properly concluded that the 
Union’s conduct found in violation of Section 8(b) (4) (i) 
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(ii) (B) was not privileged by the Conference Board’s de- 
cision that Akron was in breach of Section 32. 


4, Whether the Board was precluded from deciding the 
instant Section 8(b)(4)(B) case before a determination 
had been made in the pending Section 10(k) proceeding 
herein. 


5. Whether, in the circumstances of this case, the scope 
of the Board’s order is proper. 


I. 
Briers anD Joint APPENDIX 


1. The record in this case shall be reduced to a joint 
appendix comprising the materials each party designates, 
with each party bearing the cost of printing the material 
contained in its designation. 


2. Petitioner shall serve its designation (which shall in- 
clude those parts of the record required to be printed by 
the Rules of this Court) on or before November 1, 1962. 
The Board shall serve its designation on or before Novem- 
ber 9, 1962. 


3. Petitioner shall have responsibility for printing the 
joint appendix which it shall file along with its brief on or 
before November 26, 1962. 


4. The Board shall file its brief on or before December 
24, 1962. 


5. Petitioner may file a reply brief on or before January 
7, 1963. 


6. It is further agreed that any party and the Court 
may refer to any portion of the original transcript of 
record which has not been printed or otherwise repro- 
duced, it being understood that any portions of the record 
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thus referred to will be printed in a supplemental joint 
appendix if the Court so directs. 


Dated at Washington, D.C., 
this 18th day of September, 1962. 
Martin F. O’DonocHvE 
Counsel for Petitioner, 
Plumbers Local No. 5 
Dated at Washington, D.C., 
this 18th day of September, 1962. 


Maxrce, Matiet-Prevost 
Assistant General Counsel 


Nationat Lasor Reiations Boarp 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,130 September Term, 1962 


Local No. 5, United Association of 
Journeymen, ete. v. National Labor 
Relations Board 


Before: Wilbur K. Miller Chief Judge, in Chambers 


Prehearing Order 


Counsel for the parties in the above-entitled case having 
submitted their prehearing stipulation pursuant to Rule 
38(k) of the General Rules of this Court, and the stipula- 
tion having been considered, the stipulation is hereby 
approved, and it is 


oxperep that the stipulation shall control further pro- 
ceedings in this case unless modified by further order of 
this court, and that the stipulation and this order shall be 
printed in the joint appendix herein. 


Dated: Sep. 19 1962 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17,130 September Term, 1962 


Local No. 5, United Association of 
Journeymen, etc. v. National Labor 
Relations Board 


Before: Bazelon, Chief Judge, in Chambers 


Order 


On consideration of petitioner’s consent motion to amend 
prehearing conference stipulation, it is 


orpERED that the times for filing the briefs and joint ap- 
pendix of the parties is hereby fixed as follows: 


Petitioner shall file its brief and the joint appendix 
on or before January 15, 1963. 


Respondent shall file its brief on or before February 
15, 1963. 


Petitioner shall file its reply brief, if any, on or before 
March 1, 1963. 


Dated: Nov 27 1962 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Fifth Region 


Case No. 5-CC-124 
In the Matter of: 


Locay 5, Unrrep ASSOCIATION OF JourRNEYMEN APPRENTICES 
oF THE PLUMBING AND Pre Firtine INDUSTRY OF THE 
Unrrep States anp Cana, AFL-CIO 

and 
Agraur VENNERI CoMPANY 


Conference Room C, 
Departmental Auditorium, 
Washington, D. C., 
Thursday, August 18, 1960 


Pursuant to notice, the above-entitled matter came on 
for hearing at 10:30 o’clock a.m. 


Before: 
Louts Prost, Trial Examiner. 
Appearances: 


Tomas X. Dunn and Donan J. Capuano, of the firm of 
O’Donoghue, Dunn & O’Donoghue, 831 Tower Building, 
Washington, D. C., appearing on behalf of the United 
Association of Journeymen Apprentices of the Plumb- 
ing and Pipefitting Industry of the United States and 
Canada, AFL-CIO, Local 5. 

Guy Farmer, of the firm of Patterson, Belknap, and 
Farmer, 1250 Bender Building, 1120 Connecticut Ave- 
nue, N.W., Washington, D. C., appearing on pehalf of 
Arthur Venneri Company. 

Cuantes R. Ennis, 330 C Street, N.W., Washington, D. C., 
appearing on behalf of the General Counsel. 
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8 Mr. Ennis: Yes. 

Let the record show that counsel for both parties 
hereby stipulate that in the last twelve months Arthur Ven- 
neri Company has purchased goods and materials valued 
in excess of $100,000, which goods were shipped to Venneri 
across state lines, and that the Arthur Venneri Company 
annually derives from its multi-state operations gross rev- 
enues exceeding $1,000,000. 

Trial Examiner: Do I understand, Mr. Dunn, that you 
join in the stipulation? 
Mr. Dunn: I will so stipulate, yes, sir. 


* ° s * e sd * 


9 Mr. Ennis: All right. 

Nichols Brothers, Inc., which maintains offices in 
Hyattsville, Maryland annually purchases goods and mate- 
rials valued at in excess of $75,000 which are shipped 
directly to Nichols across state lines? 

Mr. Dunn: I will stipulate to that. 

Mr. Ennis: Let the record show that both counsel so 
stipulate. 

Trial Examiner: Thank you. 

Mr. Ennis: Now, we may be able to stipulate with regard 
to the estimated cost of construction. And let me ask coun- 
sel for the Respondent if he will stipulate that Arthur Ven- 
neri Company has construction projects the estimated cost 
of which is valued in excess of $3,000,000, and that these 
construction projects are located on the Andrews Air Force 
Base in Maryland? 

Mr. Dunn: We will stipulate to that. 

Mr. Ennis: Let the record show that both counsel so 
stipulate. 
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11 Cecil E. Rhodes 


was called as a witness and, having been first duly sworn, 
was examined and testified as follows: 


Direct Examination 


Q. And what office do you hold in Local 5? A. Business 
Manager. 

Q. That is Local 5, United Association of Journeymen 
and Apprentices of the Pipefitting Industry of the United 
States and Canada, AFL-CIO, the respondent in this case? 
A. Yes. 


* ° * * o e * * * * 


20 Q. Now, since the injunction was granted in that 
case, has Local 5 referred plumbers to Akron? A. 
They have, yes. 


s * s * * ° s * * s 


23 Q. (By Mr. Ennis) Mr. Rhodes, has Local 5 re- 
fused to refer men to Akron to perform work on 

CRT-2 and SAM-2 which were requested by Mr. Akron 
between the period of approximately from the end of March 
until June 30? 

Trial Examiner: What year? 

Mr. Ennis: 1960. 

The Witness: That is correct. 


Q. (By Mr. Ennis) Now, Mr. Rhodes, is it also true that 
since about April 1, 1960 that Local 5 has instructed plumb- 
ers which it referred to Akron that in working for Akron 
on its supply facilities and its Grunley Walsh Projects at 
the Andrews Air Force Base not to move pipe that was 
going to the Venneri hangar job? 


* e ° * ° e e * ° o 
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24 The Witness: Yes, there was a time when the 
plumbers were instructed not to move some pipe. 
Whether that date is correct or not I won’t be certain. 


* * s * * s * s * * 
25 Q. Now, Mr. Rhodes, has Local 5 instructed men— 

have they or have they not instructed men since 
about March 1960, men who were referred to Akron and 
working on Akron’s Grunley Walsh and supply facilities 
job, not to go to the Venneri hangar job and perform work 
on that job? 


* ° s * s * sd * ° ° 


27 The Witness: Yes, that has taken place. 


Q. During the spring of 1960, did or did not Local 5 also 
instruct men referred to Akron and working for Akron on 
its Grunley Walsh and supply facilities jobs not to fabri- 
cate pipe which was on those jobs but was destined to be 
installed on the Venneri hangar job, CRT-2 and SAM-2? 


28 The Witness: Yes. They were told not to fabri- 
eate any pipe for those particular jobs, CRT-2 and 
SAM-2. But I might say this 
a °. s * * es « * * * 
The Witness: Akron at the time denied that that pipe 
was for that job. I want the record to show that. 


es ° . * * e ° ° ® e 


A. I had reason to believe it did not belong on the jobs 
he attempted to have the men fabricate it for, because the 
plans themselves did not show it. 


29 Q. (By Mr. Ennis) Who is Mr. John Martin? Do 
you know Mr. John Martin? A. I know Mr. John 
Martin that is Business Manager of Pipefitters Local 602. 
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Q. Now, at any time did you and Mr. Martin go out to 
the Grunley Walsh project during the spring of 1960 and 
prior to June 30, 1960 and instruct Akron’s employees not 
to move pipe on that job to the Venneri hangar job? A. I 
accompanied Mr. Martin to the job, and he instructed the 
steamfitter members of his group not to touch the work that 
belonged to the plumbers. 

Q. Did you instruct the plumbers not to move that pipe? 
A. Our plumbers had previously been instructed to that 
effect. 

Mr. Dunn: Have you finished with the witness? 


* es * . ° . * . * 
Q. Have you ever met with both Mr. Grossman 
and Venneri together? A. Yes, on one occasion. 
Q. And when was that, Mr. Rhodes? A. Oh, that was 
some time in the early part of the year. 


Q. (By Mr. Ennis) Was there any discussion 


with regard to the referral of men to Akron to work 
on the CRT-2 and SAM-2 job? And what discussion, if 
any, was there of Local 5’s referral of men to Akron to 
work on the CRT-2 and SAM-2 job? 


The Witness: Well, they were told there would 
not be men referred to those jobs as long as they 
didn’t comply with the collective bargaining agreement. 
s e * s a ° s * * e 
Q. (By Mr. Ennis) What did you say? 
Trial Examiner: You know what the answer is 
supposed to be, I suppose? 

The Witness: Well, the crux of the conversation was that 
until Akron complied with the collective bargaining agree- 
ment, Local 5 was not going to furnish him men as long as 
he did not comply with it. 
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Q. (By Mr. Ennis) Did you state what the conditions of 
compliance were with regard to Mr. Akron’s compliance 
with the contract? A. We did, yes. I did. 

Q. What was that condition? Or what was said? A. 
Section 32 of the collective bargaining agreement would 
have to be adhered to. 

Q. Pardon? 

Oh, go ahead. 

Trial Examiner: That is what he said. The witness said 
he told him that section 32 of the bargaining agreement 
had to be adhered to. 

Q. (By Mr. Ennis) Did you state what that would entail? 
A. Mr. Venneri was aware of what it entailed, because we 
had discussed it before. 

Trial Examiner: Just answer the question. 

Did you tell Venneri what Section 32 meant at that time? 


34 Trial Examiner: Well, never mind what he knew 


before that. What did you tell him about Section 32? 
The Witness: I pointed if out to him and let him read it. 


35 Trial Examiner: Did you give any explanation to 
Mr. Venneri of what Section 32 meant? 
The Witness: I am quite sure I did. 
Trial Examiner: All right. What did you tell him? 
The Witness: Well, I pointed out to him, and I let him 
read it, and I told him verbatim what it meant. 
Trial Examiner: All right. Tell us what you told him. 
The Witness: I read it to him, Section 32. 
Trial Examiner: All right. 
The Witness: Word for word. 
Trial Examiner: All right. 


40 Q. (By Mr. Ennis) Was there any discussion 
about whether Mr. Grossman was in violation of this 
provision? 


° . s * * e s s e « 


The Witness: Well, I couldn’t tell him he was in viola- 
tion if he didn’t have a contract. Because until he had a 
contract contrary to our contract, why, he wouldn’t be in 
violation. 


Trial Examiner: Was there any discussion about 
it? 

The Witness: About what? 

Trial Examiner: About whether he was in violation of 
Section 32? 

The Witness: Yes. The discussion was if he took the 
contract under these conditions, he would be violating our 
contract. That was the discussion. There was much dis- 
cussion to that effect. 
= s * * = es co . s es 

Q. (By Mr. Ennis) During the spring of 1960, 

what, if any, request was made by Mr. Grossman 

that Local 5 refer men to Akron to perform work on CRT-2 
and SAM-2? 


* * oe * * * s * ° 
The Witness: Well, he has made requests for men. 
* * s . es e * s ° 
A. Prior to the injunction whenever he made re- 
quests for men for those jobs, he was told he wouldn’t 
have them for those jobs, prior to the injunction. 


Q. (By Mr. Ennis) Did you during the spring of 
1960—did Local 5 during the spring of 1960 refuse 
to refer men to SAM-2 and CRT-2? A. We did. 


* * * * ° e e * 
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50 Q. (By Mr. Ennis) Would you have furnished men 
to Akron to perform work on SAM-2 and CRT-2 on 
June 13, 1960? A. Not prior to the injunction, no, sir. 
The answer would be no. 
Q. And during that time, prior to the issuance of the 
injunction, Local 5 had refused to refer men to CRT-2 and 
SAM-2? A. That is correct. 


51 Q. (By Mr. Ennis) Now, during the spring of 
1960, did Local 5 refer plumbers to Grossman, to 
Akron, to perform work on the Grunley Walsh and supply 
facilities job? A. Yes, they did. 
Q. Did Local 5 instruct those men not to perform work 
on CRT-2 and SAM-2? A. Yes, they did. 


e * * * ° e e e . iJ 


52 Q. (By Mr. Ennis) Mr. Rhodes, do you know 

whether the Venneri Company has ever done any 
work on the Library of Medicine job in Maryland? A. Yes, 
as a general contractor. 

Q. And when, approximately, was Venneri working on 
the Library of Medicine job? Was it in August, around 
that time? A. I believe it was August of 1959. 

Wait a minute. Yes, that is right. I think so. 

Q. And do you know whether or not the Venneri Com- 
pany subcontracted plumbing work on that job? A. Yes, 
they did. 

Q. And do you know to whom it was subcontracted? A. 
Well, part of it was subcontracted to W. G. Cornell Com- 
pany, and part of it was subcontracted to excavators. 


53 Q. (By Mr. Ennis) Did you have any conversa- 


tions with Mr. Venneri about the manner in which 
he had subcontracted the work on that job? 
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54 The Witness: Yes, that is a correct statement. I 
had a conversation with Mr. Venneri in reference 
to that work. 

Q. (By Mr. Ennis) With reference to the subcontracting 
of that work? A. That is correct. 

Q. Can you recall what you told Mr. Venneri about the 
manner in which he had subcontracted the work? A. I 
called to Mr. Venneri’s attention our existing contract with 
the Mechanical contractors at the time. 

Q. And did you say anything about that contract to Mr. 
Venneri? A. Well, I showed it to him. I believe I left a 
copy with him. 

Trial Examiner: We are still talking about 1959? 

Mr. Ennis: Yes. 

Trial Examiner: All right. 

Q. (By Mr. Ennis) Did you have any discussions with 
Mr. Venneri about the referral of men to that job? A. I 
believe he was told—the best of my recollection is that 
he was told that unless the plumbing contractor that 
accepted a contract for his plumbing work abided by the 
collective bargaining agreement that he had with Local 
Number 5—that is, the plumbing contractor, or Mechanical 
Contractor—that we would not furnish men for the job. 


59 Q. Were there any membership meetings held by 
Local 5 between February 1960 and May 1960? A. 
Yes. 

Q. Was it announced at any of these meetings that Akron 
was in violation of its agreement with Local 5% A. Be- 
tween what dates was that, please? 

Q. Between February and May 1960? A. I don’t believe 
it was announced that they were in violation of the agree- 
ment. However, the SAM-2 job and the CRT-2 job, it was 
generally understood by the membership that those jobs 
were not in compliance with the agreement. 
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However, at that time it wasn’t certain—in fact, no one 

knew—neither I nor no one knew that Akron had the 
contract. 

60 Q. Now, if I understand you correctly, was it made 
known that CRT-2 and SAM-2 was not in compliance 

with the Local Number 5 contract? A. Was it made known? 

Q. Yes. A. Well, let’s say there was reason to believe 
that it would not be in compliance. 

Q. Was that made known to the membership at the 
meeting? A. Yes, I would say yes. 

Q. Was it announced at these meetings or at this meet- 
ing, at any of these meetings, that members should not work 
for a contractor who, according to the union, is violating 
their collective bargaining agreement with Local Number 
5? A. Well, that is understood by the membership. 

Q. Was it announced at those meetings? A. I don’t 
know as it was particularly announced at the meetings. 

Q. Was it discussed? A. But the feeling was that the 
membership would not work on those jobs unless they were 
in compliance. 

Q. That the membership would not work for Grossman 
on those jobs unless they were in compliance? A. That is 
generally correct, yes. 

Q. Was it announced at these meetings that Akron 

was in violation of its collective bargaining agree- 
61 ment? A. At that particular time? 
Q. Yes. A. The same time you are speaking of? 

Q. Yes. At any membership meeting between—— A. 
Well, at that time we had no reason to know that Akron had 
a contract. In fact, Mr. Grossman assured me at that time, 
and right on up until we had our conference meeting, that 
he had no contract for those jobs with Mr. Venneri. 

Q. All right. 


70 Q. (By Mr. Ennis) Does Local 5 refer men to con- 
tractors under contract with Local 5 during the 


spring and fall of the year, the so-called peak seasons? A. 
Do they refer men? 
Q. Yes. A. Yes, they do. 


Q. Now, Mr. Rhodes, Local 5 is, I believe—is this 
correct—the only local union of the International 
Plumbers Union in the Washington metropolitan area rep- 
resenting plumbers, which has plumbers as members? A. 
That is correct. 

Q. And do you have another local here, 602, that is a local 
which admits to membership the steamfitters? A. That 
is correct. 

Q. Approximately how many members does Local 5 
have in this area? A. About 850. 


Q. Now, is it generally true that Local 5 has collective 
bargaining agreements with what are called mechanical 
contractors in this Washington metropolitan area? 

72 A. That is correct. 
Q. Approximately how many mechanical contrac- 
tors are there in the area? A. Oh, I believe there 
are about fifty-two. I wouldn’t be positive of the number. 

Q. Under contract with Local 5? A. Yes. 

Q. That would be most, if not all, of the mechanical con- 
tractors in the area who do what we call industrial work; 
is that correct? A. It doesn’t include all of them, no. 

Q. It includes most of them? A. The majority, I would 
say, yes. 

Q. And some of those are members of the mechanical 
contractors association in Washington? A. Yes. 

Q. And some are not? A. Some are not. Some are 
independents. 

Q. You have contracts which you negotiate through the 
association and which are signed by someone in the asso- 
ciation on behalf of the association? A. That is correct. 
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Q. And other non-members may sign the same agreement 
as independents? A. Yes. 
73 Q. You read from a contract, a provision which 
you call, I believe, Section 32? A. That is right. 

Q. Is that Section contained in all of your contracts with 
mechanical contractors in this area? A. It is, yes. 

Q. Mr. Rhodes, in addition to mechanical contractors, are 
there contractors in the Washington area who are known 
in the trade as utilities contractors? A. There are some 
people that are excavators that do this utility work, yes. 

Q. Among those people is the Nichols Company? They 
would be called an excavator or a utilities contractor? A. 
Yes. 

Q. Do you have contracts with excavators or utilities 
eontractors? A. No, we do not. 

Q. What is the nature, generally, of the work done by 
the mechanical contractors? A. Pipe work of all descrip- 
tions. 

Q. When you say pipe work, do you mean the fabrication 
and installation of pipe work of all kinds, metallic and non- 
metallic? A. Yes. Including open drain tops. 

Q. Now, mechanical contractors install pipe and 
74 work incidental to that? A. That is correct. 

Q. Excavators or utilities contractors are in the 
business of making excavations and digging ditches? A. 
Well, that is as I know them. They could speak better for 
themselves. 


75 Q. Mr. Rhodes, Loeal 5, of which you are Business 

Manager, has for years claimed jurisdiction, and 
still does, over all pipe work, including the laying and in- 
stallation of non-metallic pipe; isn’t that correct? A. 
That is correct. 


* * * * ° e ° * * ° 


76 Q. (By Mr. Farmer) You also know of your own 
knowledge that the hodcarriers and laborers union 
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in this area also claims jurisdiction over the laying and 
installation of non-metallic pipe, do you not? A. Yes, they 
claim it. But there has been an awful lot of controversy 
about it. 

Q. Yes, I understand there is a conflict about it. But 
the fact is that both Local 5 and the Hodcarriers and Labor- 
ers Union claims jurisdiction over non-metallic pipe; isn’t 
that correct? A. I think that is a reasonable statement, 


Q. Mr. Rhodes, the time did come, then, in Janu- 
ary when you learned from Mr. Grossman that he had 
been awarded those three jobs, the supply facilities 
job, SAM-2 and CRT-2, by Mr. Venneri, that he had 
been awarded a subcontract on each of those three 

jobs? A. Not at the time that he had awarded the supply 
facilities job, no, I did not learn that. I did not learn that 
Mr. Grossman had been awarded a contract from Mr. Ven- 
neri until we had a joint conference committee hearing. 

And that time is when he stated he had a contract. Up 
until then he maintained he did not have a contract. 


Q. You are telling me that at this meeting which 

you place in March was the first time you knew that 

the Akron Company represented by Mr. Grossman here 

was having dealings with the Venneri Company with re- 

spect to SAM-2, CRT-2, and the supply facilities job? <A. 

Well, no. Now, I guess I should say—when he first came 
into the office— 

Q. When who first came into the office? A. Mr. Gross- 
man. 

You see, how Local 5 and Mr. Grossman became ac- 
quainted is this, if you care to hear it: He had made an 
agreement with 602; he had signed a collective bargaining 
agreement with 602. And John Martin called me and told 
me he was interested in making an agreement with Local 5. 
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He was told to come over to the local’s office. Well, at 
that time that he came—at the time that he set up to come, 
I had to be somewhere else; so, I instructed Mr. Duchard 
to take care of him. 


* ° *. * ° e * * * * 


85 Q. All right. 

Now, you say that you learned at this conference 
board meeting for the first time that Mr. Grossman had 
been awarded the bid, whether they had a contract or 
not—— A. Well, that is what he so testified. 

Q. He stated at that time? That is the first time you 
knew it? A. That is correct. 

Q. Now, what was the purpose of this Conference Board 
meeting to which you referred? 

What is the Conference Board? A. The Conference 
Board—our collective bargaining agreement provides that 
if it is one party, or the second party wants to charge either 
party with something, they take it before this Conference 
Committee. And they have a hearing. 

Q. Who brought Mr. Grossman before the Conference 
Committee? A. Mr. Durchard. 

Q. On what? A. On violation of the collective bargain- 
ing agreement. 

Q. With respect to what jobs? A. With respect to the 
two jobs down at CRT-2 and SAM-2. In other words, per- 

forming work on those jobs and not having the entire 
86 —in other words, Section 32 was violated of the col- 
lective bargaining agreement. 

Q. I thought you testified that it was at that Conference 
Board meeting that for the first time you learned—— A. 
That he had a contract, that is right. He testified to that. 

Q. Mr. Rhodes, in what way could he have been in viola- 
tion of Section 32? A. Because he had people on that job, 
those jobs, installing some work. Sleeves, for instance. 

Q. It came to your attention that Mr. Grossman was per- 
forming some work? <A. Mr. Grossman’s company did it, 
but he is responsible for it. 


65 


Q. Well, when I say Mr. Grossman, I mean his company, 
Mr. Rhodes. 

His company was performing some work on CRT-2 and 
SAM-2? A. That is right. 


88 Q. You have already testified, Mr. Rhodes—I don’t 
want to go over it in detail again—but you have testi- 
fied—and correct me if I am wrong on this—that Local 5, 
through you, as the officer, had instructed the men on the 
Grunley Walsh job who were working for Akron on that 
job that they were not to fabricate any pipe that was to be 
moved over to the Venneri jobs? A. That is right. 
Q. You had also instructed them not to permit themselves 
to be transferred over from the Grunley Walsh job 
89 by Akron to work on the Venneri job? A. That is 
correct. 
Q. Did they follow those instructions? A. Yes, they did. 


Q. You knew also that the Nichols Company, which 
you described as an excavator, was performing work 
on these jobs; is that correct? A. Yes. I had rea- 
son to believe he was there, yes. 

Q. And that some of the work he was performing or about 
to perform was work that is claimed by Local 5, namely, 
the laying of the non-metallic pipe? A. That is right. 

Q. And it was because of that that you charged Grossman 
with a violation of the contract? A. Because what? Would 
you spell that ‘‘that’’? 

Q. Because of that set of circumstances? A. No. Be- 
eause Nichols was on the job had no bearing on the matter. 

Q. The fact that Nichols was on the job—— A. That 
proved that he didn’t have the—— 

Q. The whole contract? A. It proved he was in violation 
of Local 5’s collective bargaining agreement, the fact that 
there was a third party on the job. 

So, therefore, Brother Duchard filed charges against him. 
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93 Q. Where was the meeting held? A. In Mr. Ven- 
neri’s office on K Street, Northwest, the 1900 block. 

Q. Who initiated this meeting? A. It seemed to me that 
Mr. Grossman called me at the office and told me that he 
was now in Mr. Venneri’s office, and Mr. Venneri wanted 
him to take those contracts under a split arrangement, and 
was it possible for him to take them. I told him if he did, 
he would violate his collective bargaining agreement. 

He wanted to know how he could accept the contract with 
Mr. Venneri, or words to that effect. I said, ‘“The only way 
you can is to get the work in its entirety.” 

He said, “Well, if I lay all the outside work, can I go 
ahead with the contract?”’ 

I said, ‘Yes, you can.” 

So he said he would. And I said ‘All right, you give 
me a letter to that effect.”’ 

So, Mr. Grossman said, “Well, just a minute, let me call 
you back.” 

So, he called me back and told me he had talked to Mr. 
Venneri, discussed the matter with Mr. Venneri. And it 
might have been at that moment that I knew where he was 

at. Prior to that I didn’t have to know where he was 
94 at. But, anyhow, he asked me would I talk to Mr. 

Venneri. So, Mr. Venneri got on the phone, and I 
told him, I said, ‘‘Mr. Venneri, you are aware of all the 
facts. After all, we went through this approximately six 
months ago. And it seems to me that you are aware of all 
the facts. What is the problem?”’ 

In fact, I questioned him, I said, “Ts this the same Mr. 
Venneri that I discussed the Library of Medicine with?’’ 

He said, ‘‘Oh, yes.”’ 


Q. You are talking now of what happened on the tele- 
phone; is that right? A. That is correct. 

Q. And you told Mr. Venneri on the telephone, in effect, 
that this is the same situation we had on the Library of 
Medicine job? A. Yes. 


67 


Q. Did you have a meeting with Mr. Venneri? A. Yes. 

He requested would I come up to his office and discuss 
the matter with him. 

Q. And you and Mr. Duchard went to his office. A. 

Yes. 
95 Q. And you did discuss the matter? A. Well, I 
think it was testified here this morning. In fact, it 
finally got sickening. I got up and put my hat and coat 
on and said, “I am leaving.” Because it was the same 
thing over and over. 

Q. In other words, you said the same thing over and 
over to them—— A. I referred them to the contract. But 
they wanted to know if there was some way we couldn’t 
violate the contract and be legitimate, you know. 

Q. What you said to them over and over again was that 
Mr. Grossman would not receive any plumbers to do the 
inside work so long as the work was split up and part of 
the work went to a contractor which was not under contract 
with Local No. 5% A. That is correct. 

Q. And the situation as explained to you by Mr. Venneri 
and Mr. Grossman was—and is this correct—that Mr. 
Grossman was getting the inside plumbing work, Mr. Nich- 
ols was getting the outside plumbing work, and they were 
asking you if there is any way it could be worked out so 
you would supply plumbers under that situation, and you 
said there was not? Isn’t that correct? A. I wasn’t told 

that Mr. Grossman was getting the inside work. 
96 Q. What were you told he was getting? A. Well, 
Mr. Grossman was trying—it amounted to this, Mr. 
Farmer: Mr. Grossman was trying to use Local 5 as a wedge 
to influence Mr. Venneri that he would have to give the 
work to him. 

And we made it very clear—I made it very clear to Mr. 
Venneri that he didn’t have to give it to this mechanical 
contractor. 

Q. So long as the mechanical contractor he gave it to had 
it in its entirety? A. Yes. 
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Q. Was the fact that the Nichols Company was in the 
picture brought out at the meeting? A. There was some- 
thing said about if—words to this effect: that if he gives 
it to the Nichols Company and specifies that Nichols use 
plumbers on the work, would we furnish plumbers to Nich- 
ols? 

I told him no we don’t have a collective bargaining agree- 
ment with Nichols. And we are not in business to sign up 
any people but bona fide mechanical contractors. 

Q. Mr. Venneri asked you was this possible to work this 
out so that you would supply plumbers to Mr. Nichols to 
do the plumbing work under his subcontract, and whether 
that would resolve the question; isn’t that right? A. Yes. 

Q. You said you couldn’t furnish men to Mr. 
97 Nichols because you were not under contract with 
him? <A. That is right. And we didn’t do business 

with excavators. 

Q. Haven’t you ever furnished men to a mechanical 
contractor who does not have a signed contract with Local 
5? A. A mechanical contractor, no. All contractors have 
signed agreements. 

Q. So, the meeting ended up with no solution to the 
problem; is that right? A. That is right. 

Q. You stuck to your position that they would get 
plumbers only if the work was given to a mechanical con- 
tractor who got all the plumbing work? A. That is correct. 

Q. And the compromise proposal was not acceptable to 
you; is that right? A. It couldn’t be. It was in violation 
of the collective bargaining agreement, Mr. Farmer. 

We are not in business to violate the agreement. We are 
in business to uphold it. That is what I am charged to do. 


Q. And did you at one point during this controversial 
matter call a mechanical contractor in Pittsburgh? 
98 <A. During this particular controversy? 
Q. Yes, sir. A. No, sir. That goes back into your 
background affair, Mr. Farmer. 


Q. I am afraid to get into that. 

You say the situation at the Library of Medicine, the 
problem you had with Mr. Venneri there, was the same 
problem you had with him on the Andrews Air Force Base 
contracts? A. If I may answer that, and so it will be clear 
to the Trial Examiner and everybody concerned, at this 
time as far as I know it was Mr. Venneri’s first job in this 
jurisdiction. And he had made a contract with an excava- 
tor to do the outside work prior to getting somebody to do 
his inside work. 

Well, of course, he approached our mechanical contrac- 
tors to have somebody do his inside work. And in the 
meantime I heard about it, and J went to Mr. Venneri and 
informed him of what he was doing, that it was in violation. 
And, therefore, we would not furnish any men to any 
mechanical contractor, in agreement or otherwise, that 
would take his work. You understand? 

So, he said, ‘Well, if you will show me where it is in 
your collective bargaining agreement, I will abide by it.’’ 

I showed it to him. 

Well, then, time went on, and this was his first job in 

town, and I assumed it was an honest mistake. He 
99 didn’t deliberately do it. I am giving him the benefit 
of the doubt. 

So, he had some other jobs to do. So, the time came for 
him to get a mechanical contractor to do his inside work, 
and none of them would take his work, take his jobs, be- 
cause they couldn’t do it and conform to collective bargain- 
ing agreements. 

So, he finally came to me and wanted to know what he 
could do to straighten the matter out. I said, ‘‘Well, as far 
as the Library of Medicine job is concerned, you have 
awarded that contract toa man. We are not going to ask 
you to take it away from him; but in the future, if you will 
govern yourself accordingly, why, we will authorize some- 
body to take your work, even the Library of Medicine job.’’ 
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And we did. He gave the job to W. G. Cohen. But in 
the meantime, he attempted to get a man in Pittsburgh, 
Pennsylvania. 

* e ° ° e * * * 


105 Joseph Venneri 


was called to the stand as a witness, and having been first 
duly sworn, was examined, and testified as follows: 


Q. What position, if any, do you hold in the Arthur Ven- 
neri Company? A. I am the Vice President of the Arthur 
Venneri Company, one of the Vice Presidents of the Arthur 
Venneri Company. 


107 Q. What work, if any, is the Arthur Venneri Com- 

pany presently performing at the Andrews Air Force 
Base in Maryland? A. We have two present contracts at 
the Andrews Air Force Base in Maryland, one which entails 


two hangars, CRT-2 and SAM-2; and the other is the supply 
facilities. 


* ° * * * e °* * * ° 


Q. For whom are you performing this work? A. All of 
the work out at Andrews Air Force Base is being per- 
formed for the Corps of Engineers. 


109 Q. (By Mr. Ennis) With respect to the supply 
facilities project, Mr. Venneri, when was that work 

awarded to you by the Corps of Engineers? A. Some time 
in late December of 1959 we were low bidder on the supply 
facilities. 

Q. And did you subcontract any of the mechanical work 
on that project? A. Yes, we did. 

Q. To whom? A. We subcontracted the mechanical work 
to Akron Engineers, Incorporated. 


Q. Did you subcontract all the mechanical work 
110 on that job to Akron? A. On the supply facilities, 
yes. 
Q. Both the inside and the outside work? A. Yes. 


* * * . ° * fd * * 


Q. (By Mr. Ennis) With respect to CRT-2 and 
SAM-2, has Venneri subcontracted the mechanical 

work on that project? A. Yes, we have. 
Q. Was all the mechanical and plumbing work on that 
job subcontracted to one subcontractor? A. No, it wasn’t. 
Q. To whom was the work subcontracted? A. The out- 
side mechanical work was subcontracted to Nichols Broth- 
ers, Incorporated. The inside mechanical work was sub- 

contracted to Akron, Incorporated. 


*. * e * * * * * * * 


Q. (By Mr. Ennis) Approximately when did you 
enter into negotiations with Akron in connection 


with this project? A. In December of 1959. 


Q. Now, did you have any conversations or dis- 

cussions with either Mr. Rhodes or DeChard with 

respect to the splitting of the mechanical work on CRT-2 
and SAM-2? <A. Yes. 

Q. With whom did you have these discussions? A. I had 
one that I recall definitely with Mr. DeChard some time 
in December of 1959 over the telephone. 

Q. Did you call Mr. DeChard? A. Mr. DeChard called 
me. 

Q. Will you briefly relate what Mr. DeChard said? A. 
He reminded me of the trouble that we had at the Library 
of Medicine and told me that we should try not to have 
this same trouble again. 
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127 Q. Did you have any subsequent conversations 
with any Local 5 officials about the splitting of the 
work and CRT-2 and SAM-2? A. Yes, we did. 

Q. And with whom? A. Mr. DeChard, and Mr. Rhodes. 

Q. And where was this discussion? A. The 15th of Feb- 
ruary in my Office at 1906 K Street, Northwest, Washing- 
ton, D. C. 

Q. Who was present at this meeting? A. Mr. DeChard, 
Mr. Rhodes, Mr. Grossman, and myself. 

Q. And what was the purpose of this meeting? A. The 
purpose of this meeting was to try to get together and 
amicably come to some solution over an age-old prob- 
lem. 


* * * * * ° * * * s 


128 A. The conversation that took place was pertain- 

ing to who should do this outside work and how it 
should be done. 

Q. Where? What work is this? A. The outside work 


is the outside utility work, which is the laying of non- 
metallic and metallic pipes. 


The Witness: Mr. Rhodes and Mr. DeChard repeatedly 
told us time and time again that plumbers and only plumb- 
ers will be allowed to or permitted to do this work; other- 
wise, we would not get men from them to do our job as far 

as the mechanical work goes. 
129 This was repeated time and time again. Our feel- 
ing in the matter—— 

Trial Examiner: What did you say? Never mind about 
your feeling. What did you say to their statements? 

The Witness: I told Mr. Rhodes and DeChard that this 
problem has existed for twenty years or better. They know 
of the problem. Why hasn’t it been settled until now. And 
I will do everything in my power to see that this problem 
will be settled once and for all and amicably if possible. 


I told them further that this particular work was in the 
union book of another trade, and that another trade was 
telling me that their trade was supposed to be doing this 
work also. So, we were in the middle, and I wanted to see 
this thing settled once and for all. 

I wanted to see it settled as amicably as possible. Mr. 
Rhodes said that there was no possible compromise; that 
plumbers and only plumbers will do this work. Otherwise, 
we will not get men to do our mechanical work. 

Q. (By Mr. Ennis) By this work, what work do you 
mean? <A. The work I am talking about is the outside 
work, the laying of the non-metallic and metallic pipe and 
the handling of this pipe. 

Q. On which job? A. On the CRT-2 job and the SAM-2 
job. 

I further told them what can I do now? I said, 
130 ‘Weare under contract. And we do have a contract 
with Nichols Brothers, And we do have a contract 

with Akron. What is the possible solution?”’ 

So, Mr. Rhodes said that this work has to be done by 
plumbers. So, we discussed the possibilities. I discussed 
it with him, and I said to him, “Well, can we use this or can 
we use a one and one deal? Can we use one man standing 
on top of a ditch deal? What is the procedure? What can 
we do to compromise this situation?’’ 

He said, ‘‘There is no compromise. You either have to 
use plumbers or you will not get men to do the job. You 
will not get men to do your mechanical work. So, there is 
no compromise possible. Nothing amicable possible. The 
only thing possible is that it is done this way or it is not 
done.’? 

Trial Examiner: That is what the union representatives 
told you? 

The Witness: That is what the union representatives 
told me. Mr. Rhodes and DeChard repeated this thing to 
me for twelve months. 


e a * * * * 
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131 The Witness: I further told them we didn’t just 
jump into this thing blindly. We have been in this 
business for many years, and we have operated successfully 
with multimillion dollar contracts up and down the East 
Coast. We are not babies in this business. We know what 
we are doing. We have amicable relationships with every- 
body up and down the East Coast. We have never had 
any major problems. 
This is the only union we have had a major problem with. 
It is over a jurisdictional dispute that is twenty years old. 
Let’s answer this thing once and for all. 


e * * * ° ° °. * ° ° 


Q. (By Mr. Ennis) Was there any discussion of Section 
32 of Article 17 of the Mechanical Contractors Associa- 
tion’s agreement with Local 5? A. Yes, there was a dis- 

cussion regarding this. 
132 We naturally wanted to understand their inter- 
pretation of this thing. This thing was discussed. 


Mr. Grossman at that particular time told these people he 
was new with the union, and naturally he didn’t under- 
stand his contract as well as he should. So, we wanted an 
explanation of this particular thing. 

We got an explanation. The explanation was that plumb- 
ers and only plumbers could do this work according to 
Section 32. 


° * ° * e ° * * ° ° 


Q. Now, do you know whether the employees of Nichols 
who would perform the outside utility work are repre- 
sented by any labor organization? A. Yes, they are. 

Q. Do you know which labor organization that is? A.I 
believe the number is Local 456. 

Q. Of which union? A. It is the Hodcarriers. 

Q. Is that the Hodcarriers and Common Laborers and 
Building and Construction Union? Is that your under- 
standing? A. Yes. 
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Q. Now, Mr. Venneri, does the Venneri Company have 
any right under its contracts with subcontractors, 
133 specifically the Nichols Company or Akron, to require 
its subcontractors to perform work with members of 

any particular labor organization? A. No, we do not. 

Q. Does the Venneri Company exercise any such con- 
trol? A. No. 

Q. Has it ever exercised any control over the assign- 
ment—over how the subcontractor assigns his work? A. 
No. 

Q. At the time of this discussion on February 15 with 
Mr. DeChard and Mr. Rhodes, do you know of any way in 
which you could have assigned all the plumbing work on 
CRT-2 and SAM-2 to a contractor who would have used 
Local 5 plumbers to do the work? A. No. Not and get 
men to do the job. 


Cross-Examination 


151 Q. I didn’t ask you about other contractors. I am 

asking you if you did not agree in this particular case 
by reason of the dispute at the Medical Center in Bethesda 
that on all future jobs you would see to it, and that it would 
be your policy, that plumbing work of every description as 
described in Section 32 would be done by plumbing con- 
tractors? A. That is not what I agreed to. 


Q. (By Mr. Dunn) Mr. Witness, Local 5 pointed 

out to you on this occasion, as it had pointed out to 

you on previous occasions many times, that if you awarded 

part of the plumbing work to a mechanical contractor, it 

would be a violation of their agreement with that mechan- 

ical contractor whomsoever he might be; isn’t that correct? 
Trial Examiner: Do you understand the question? 

The Witness: Yes. They have pointed that out to me 

many times. 
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Q. (By Mr. Dunn) Whether it was Akron or anybody 
else? A. They have pointed that out to me many times. 

Q. They have pointed it out to you particularly by reason 
of the fact that there was a violation of their agreement on 
the Library of Medicine job in Bethesda? That is where 
this whole thing started, wasn’t it? A. Yes. 

Q. That was back in August of 1959? A. Yes. 


160 Q. (By Mr. Dunn) The reason why these letters 
161 were written by you was to permit you, your com- 

pany, to finish the Bethesda Library of Medicine job 
which Local 5 said was in violation of their collective bar- 
gaining contract with Cornell. 

There isn’t any question about that, is there? A. This 
letter was written strictly so that I could get plumbers from 
Local 5 to finish that job, yes. 

Q. And the job was finished under those circumstances? 
A. That is the only reason the letter was written. 

Q. Right. 

So, when this discussion was had on February 15th, 
Local 5, through its representatives, called to your atten- 
tion the fact that you had agreed to in the future abide by 
the Section 32 of Article 17 of the agreement, or, that is, 
that you would see that the subcontractor would agree to 
follow it? A. I had agreed that in the future I would abide 
by any agreements that my mechanical contractors that I 
may elect to have as my subcontractors—that is, any deci- 
sions and any agreements that they may have—— 

e . ° * e e ® s o 
168 Q. Is there any collective bargaining agreement 

that you know of that contains in identical language 
or substance the language contained in Section 32? A. Not 


identical language. 
Q. In substance, I said. A. Not even in substance. 


LJ * * * . e * ° 
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170 Q. (By Mr. Dunn) Now, Respondent’s Exhibit 
Number 3 for identification says that your company 
is enclosing two copies of the contract. And that refers to 
the CRT-2 and the SAM-2 job, does it not? A. Yes. 
171 Q. Do you recall in respect to your request for 
Akron to return these signed contracts when Akron 
did, in fact, sign these contracts and return them? A. The 
contracts—they were sent back and forth a couple of times, 
but they were not actually signed until the end of March 
or the beginning of April. 
° . cd * * e . * . e 


Q. (By Mr. Dunn) You made a statement that in 

the conversation of February 15th, in an effort to 

amicably compromise the situation that existed, that you 

suggested was there any way for one man to stand on top 

of the ditch and another fellow to be in the ditch, as I 

remember it, or some such thing as that. Do you remem- 
ber that? A. I remember saying that, yes. 

Q. On the other hand, you have testified that you have 
no control over the assignment of work by a subcontractor. 
How were you going to get Nichols Brothers to agree to 
this so-called compromise if you weren’t going to control 
the assignment of work? A. I didn’t tell them that I could 
get them to agree. I asked them what could we possibly 
do to amicably settle this thing. I had Mr. Grossman, as 
one of the parties, already there. We would have discussed 
what they had already offered with Mr. Santill from Nich- 
ols Brothers. If he accepted it, fine; if not, I am in trouble. 


177 Q. (By Mr. Dunn) As a matter of fact, Mr. Ven- 
neri, Nichols Brothers assigned part of this work 
to the plumbers? A. Yes, that is right. 

Q. How much metallic pipe has been laid by Nichols 
Brothers, or will be laid by Nichols Brothers, as compared 
to non-metallic pipe? A. There is much more metallic 
Pipe, as it is called, on this job than non-metallic pipe. 
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Q. Yes. A. In other words, he was even assigning most 
of it to the plumbers. 

Q. Yes. And according to your testimony, the plumbers 
refused to refer men to Akron unless all of the work, both 
metallic and non-metallic, was done by the plumbers? A. 
They refused further than that, Mr. Dunn. They refused 
not to even let—they refused to refer plumbers to anybody 
unless the mechanical contractor had the entire contract. 
They were not even interested in furnishing Nichols men. 
Mr. Rhodes testified to that himself. 


° * s ° . e e 8 ° ° 


378 Q. (By Mr. Dunn) Isn’t it a fact that they called 
to your attention that they could not supply men to 

Nichols because Nichols was not a mechanical contractor, 
number one; and, number two, Nichols was not in agree- 
ment with Local 5? 

Trial Examiner: Did they tell you that? 

The Witness: They told me they would not; not that 
they could not. 

Mr. Dunn: They would not? 

The Witness: Yes, sir. 


e ° * ° ° e 


186 Kenneth F. Santill 


was called to the stand, and having been first duly sworn, 
was examined and testified as follows: 


Q. By whom are you employed, Mr. Santill? A. I am 
employed by Nichols Brothers, Inc. 

Q. Are you an officer of that company? A. I am an 
officer of Nichols Brothers, Ine. 


» ° e * ° * . * e e 

187 Q. (By Mr. Ennis) What is the nature of Nichols 
Brothers’ business? A. Nichols Brothers is a utility 

contractor. We lay pipelines and do utility work. 


Q. And will you describe what utility work is, briefly? 
A. We lay large storm drains and water lines, gas mains, 
and pipes of that nature. 


Q. What contract, if any, does Nichols have with the 
Arthur Venneri Company? A. We have a contract for the 
outside utilities at CRT-2 and SAM-2. 

Q. And what work on SAM-2 and CRT-2 does 
188 your contract cover? A. My work covers the storm 
drain and sanitary sewer and water distribution. 

Q. When was this subcontract awarded to the Nichols 
Brothers Company? A. It was awarded roughly in the 
early part of January 1960. 

Q. Has Nichols assigned the work covered by this sub- 
contract to any of its employees? A. We assigned the terra 
cotta pipe to the laborers, and we assigned the metallic pipe 
to the plumbers. 

Q. Have the laborers performed any of this work? A. 
The laborers have performed the non-metallic pipe. 

Q. And specifically what work did you assign to plumb- 
ers? A. I assigned the metallic—I assigned the joining 
of the metallic pipe to them. 

Q. Did you notify Local 5 of this assignment? A. I noti- 
fied Local 5 of the assignment, yes. 

Q. Was there any response from Local 5? A. There was 
no reply. 

Q. Do you have a collective bargaining agreement with 
any union covering your laborer employees? A. I have 
a contract with Local 456. 

e a * es e ° * s ° 
Cross-Examination 

Q. (By Mr. Dunn) You testified that you sent a letter 
to Local 5 requesting that Local to refer men to install 
the metallic pipe on the SAM-2 and the CRT-2 jobs; is that 
correct? A. Yes, sir. 
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Q. You don’t have any collective bargaining agreement 
with Local 5? A. That is correct. 

Q. There is no obligation as far as Local 5 is concerned 
to supply you with any men? A. That is correct. 


° s * * * ° * * * * 


Q. (By Mr. Dunn) How long has your company been 
engaged in this type of business in this area, Mr. Santill? 
A. We have been engaged since 1935 in the metropolitan 

area, 
191 Q. Isn’t it a fact that this is the first time since 
1935 that you have ever asked Local 5 to refer any 
plumbers to your job? A. That is true, yes, sir. 

Q. Is the work that we are discussing here, the laying 
and installation of sewer mains and sewer pipes, is that 
progressing satisfactorily as far as your contract is con- 
cerned? <A. It is progressing, yes. 

Q. It is progressing? A. Yes. 


* e ° * * * * * * s 


192 Q. (By Mr. Dunn) My question was: has there 
been any strike or picketing to your knowledge on 
this job in this dispute? A. No. 
Q. Your employees have not stopped work? A. No. 
193 Q. Have you ever discussed this situation with 
any business representative of the Union? A. 
Which union? 

Q. Pardon me. Local 5? A. I never discussed it with 
any unions. 

Q. No threats or coercion has been made by Local 5—no 
threats have been made to you or any representative of 
your company with respect to this job by Local 5? A. No 
threats have been made to my company by Local 5. 

Q. Local 5 has not come to you and asked you to remove 
yourself from the job by reason of the fact that they make 
some claim of work? A. They haven’t—— 

Trial Examiner: What is the answer? 

The Witness: No, they have never done that. 
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Q. (By Mr. Dunn) Do you know of your own knowledge 
whether they have asked any of your employees not to 
work for you? A. Not to my knowledge. They have not 
contacted any of my employees and told them not to work 
for me to my knowledge. 

* ° * * * * * * * 
Redirect Examination 
Q. (By Mr. Farmer) Mr. Santill, have you laid metallic 


—has your company laid or installed metallic pipe 
194 inthis area before? A. Yes, sir. 


° e ° * * s * * * * 


Recross-Examination 
Q. (By Mr. Dunn) With respect to this last question, 
what type of craft laid this particular pipe? A. Local 456. 
Q. The Laborers? A. The Laborers, yes. 
Q. Why did you make the assignment to the plumbers 


this time when the Laborers have been assigned work pre- 
viously? A. I made the assignment to the plumbers on 
the metallic pipe because under Section 32 the plumbers are 
to lay all the pipe inside and outside the building. 


196 Trial Examiner: This is the first time I have had 
an opportunity to find out from a witness what has 
really been going through my mind for some time. 

You testified that you knew there was a dispute between 
Local 456, which is the Hodearriers and Common Laborers 
Union, with which you have a contract, and the Plumbers; 
is that correct? 

The Witness: Yes, sir. 

Trial Examiner: When did you learn that? 

The Witness: The dispute started when Local 5 insisted 
on taking all the work. 

Trial Examiner: When did you learn that? 

The Witness: At the National Library of Medicine. 


82 


Trial Examiner: That has been going on for some time? 

The Witness: Yes. Since 1959. 

Trial Examiner: And did you know—was that dispute 
also going on between the Hodcarriers and Common Labor- 
ers Union and Local 5, which is the Plumbers Union, in 
connection with these two jobs that you are working on for 
the Venneri Company? 

The Witness: Would you repeat the question? 


(Question read.) 


The Witness: Yes, the dispute existed, yes, sir. 
197 Trial Examiner: Did you know that at the time 
that you made the assignment of work on the two 
different kinds of pipe, metallic and non-metallic? 
The Witness: I knew that the dispute existed, yes. 


198 Leo DeChard 


was called as a witness, and having been first duly sworn, 


was examined and testified as follows: 


Direct Examination 
* * . & e ° . & o * 
Q. Do you hold an office in Local 5, the Respondent in 


this ease? A. I do. 
Q. What office do you hold? A. I am a Business Agent. 
Ld ° * * e e * ° * o 
201 Q. (By Mr. Ennis) Does Local 5 maintain a sen- 
jority list of any type? A. No. 
Q. On the basis of which they refer men? A. No. 
* ° s * s e * ° * 
204 Cross Examination 
Q. (By Mr. Dunn) Mr. Ennis said he wanted to 
9205 establish a date with respect to the first time you 
saw Mr. Grossman on the collective bargaining. And 
he hasn’t done so. 
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Can you tell us—well, where did you first see Mr. Gross- 
man? 


* ° . * . « * * * * 


The Witness: I first saw Mr. Grossman in my office—the 
exact date I don’t remember—I would say some time be- 
tween the 10th of the month and before Christmas. 

Trial Examiner: What month? 

The Witness: December 1959. 


* * * * * * * * * 


Mr. Dunn: Mr. Examiner, we have—Counsel for 

the General Counsel, and Mr. Farmer, and Respond- 

ents have stipulated that you may receive in evidence, giv- 

ing whatever materiality or weight that you see fit, the 

testimony of Mr. Grossman, the testimony of Messrs. De- 

Chard and Rhodes, in the 10 (1) proceeding in the District 

Court of the United States for the District of Columbia, 
June the 30th and July 1st, this year. 


Cecil E- Rhodes 


a witness recalled by and on behalf of the Respondent, hav- 
ing been previously sworn, was examined and testified as 
follows: 

* ° * * * * * * »* ° 


Cross-Examination 


Q. (By Mr. Ennis) Mr. Rhodes, do you know whether 
it’s customary for the administrators of the various 
welfare and pension plans to supply the contractor with 
various forms for the remittal of these contributions which 
he is obliged to make under the contract? A. Yes, it is. 

Q. And do you know whether Mr. Grossman was supplied 
with these forms? A. Yes, he was, as far as I know he was. 
The fact that the form is here indicates that this is the form 
—part of the form that we supply. 
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Q. Well, when Mr. Grossman 
pany, was notified th, 


he was delinquent? 
Q. And he | 
236 least, up until March 
two 


have a statement of, 
just the other day. 

Q. Well, I’m just trying to determine—Mr. Grossman 
made payments into these funds for January and February, 
for January, February or March. Do you know which 
months he did make those payments? A.I don’t quite 
understand you, Mr. Ennis. 

Q. Well, you, I believe, wrote this letter that Mr. Dunn 
had, wrote to the administrator and questioned——_.__ A. 
When he was last paid. 

Q. Yes. And when was that last Payment? A. Well, 
don’t the letter say sometime in March? 

Q. March 31? A. Yes. But, at that time, he was quite 
delinquent. 

Q. After March 31? A. Even before March 31, he was 
delinquent. 

Q. I believe that the Respondent’s Exhibit No. 8 says 
that Akron was paid up until March 31, 1960. Is that cor- 
rect? A. That’s the last time he made payment, yes. And 
you'll notice this letter is dated July 26th. 

Q. Yes. But after he was notified in July that he 
237 was delinquent, he did make payments. Is that not 
true? A. The 18th of August he did, I believe, 

Q. Yes. A. After the letter of charges was filed. 
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Q. Yes. And after he was notified that he was delin- 
quent? A. Well, you could call it that if you like, but it 
was a letter of charges because he was delinquent. 

Q. Yes. Mr. Rhodes, were you—the apprenticeship fund 
which is set up by Article XII, what’s the purpose of that 
fundt A. For training apprentice plumbers. 

Q. Yes. A. To defray expenses for training apprentice 
plumbers. 

Q. Now, the contributions to this fund made from the 
employer’s own funds, or from—are they deducted—are 
they monies which are deducted from the wages of the 
employees? A. They are monies that are deducted from 
the wages of the employees. 

Q. Yes. And the welfare fund established under Article 
XIV, I believe, are those contributions made by—from the 
employer’s own monies, or from those monies deducted? 
A. They are made by the employer. That’s known as a 
fringe benefit. 


s * * * * ° * s * e 


239 Q. (By Mr. Farmer) Mr. Rhodes, it’s not at all 

clear to me what status Mr. Grossman’s payments 
are on these funds, since it has come into the case. I mean, 
what is he paid up through, what month? <A. He’s paid 
up through 5-31. 

Q. May 312 A. That’s correct. And due the 15th, on 
or before the 15th of the month following the previous 
month. 

Q. So you say he’s delinquent for June and July, now? 
A. That’s correct. 

Mr. Dunn: And August. 

Q. (By Mr. Farmer) And August, too, already? A. No. 

Q. So, he’s two months behind? A. That’s correct. 


s * & s e s * a es 
246 Recross-Examination 


Q. (By Mr. Ennis) Under Article XV, Section 4, 
of the agreement between Local 5 and Mechanical 
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Q. Well, when Mr. Grossman was—of the Akron Com- 
pany, was notified that he was delinquent, do you know what 
he did? Did he make any payments? A. He’s only made 
two payments, including these. 

Q. But he did make a payment after he was notified that 
he was delinquent? A. The first time, yes. 

Q. And he had made payments into these funds, at 

236 _ least, up until March 31st, had he not? A. He’s made 

two payments, two times that I can recall he’s paid. 

And the first time was when the letter was sent to him 

instructing him that he was delinquent, and advised him 

when it was due. And then, these payments here which you 

have a statement of, after the letter of charges was filed, 
just the other day. 

Q. Well, I’m just trying to determine—Mr. Grossman 
made payments into these funds for January and February, 
for January, February or March. Do you know which 
months he did make those payments? A. I don’t quite 
understand you, Mr. Ennis. 

Q. Well, you, I believe, wrote this letter that Mr. Dunn 
had, wrote to the administrator and questioned: A. 
When he was last paid. 

Q. Yes. And when was that last payment? A. Well, 
don’t the letter say sometime in March? 

Q. March 31? A. Yes. But, at that time, he was quite 
delinquent. 

Q. After March 311 A. Even before March 31, he was 
delinquent. 

Q. I believe that the Respondent’s Exhibit No. 8 says 
that Akron was paid up until March 31, 1960. Is that cor- 
rect? A. That’s the last time he made payment, yes. And 
you'll notice this letter is dated July 26th. 

Q. Yes. But after he was notified in July that he 
237 was delinquent, he did make payments. Is that not 
true? A. The 18th of August he did, I believe. 

Q. Yes. A. After the letter of charges was filed. 
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Q. Yes. And after he was notified that he was delin- 
quent? A. Well, you could call it that if you like, but it 
was a letter of charges because he was delinquent. 

Q. Yes. Mr. Rhodes, were you—the apprenticeship fund 
which is set up by Article XII, what’s the purpose of that 
fund? A. For training apprentice plumbers. 

Q. Yes. A. To defray expenses for training apprentice 
plumbers. 

Q. Now, the contributions to this fund made from the 
employer’s own funds, or from—are they deducted—are 
they monies which are deducted from the wages of the 
employees? A. They are monies that are deducted from 
the wages of the employees. 

Q. Yes. And the welfare fund established under Article 
XIV, I believe, are those contributions made by—from the 
employer’s own monies, or from those monies deducted? 
A. They are made by the employer. That’s known as a 
fringe benefit. 


239 Q. (By Mr. Farmer) Mr. Rhodes, it’s not at al] 

clear to me what status Mr. Grossman’s payments 
are on these funds, since it has come into the case. I mean, 
what is he paid up through, what month? A. He’s paid 
up through 5-31. 

Q. May 312 A. That’s correct. And due the 15th, on 
or before the 15th of the month following the previous 
month. 

Q. So you say he’s delinquent for June and July, now? 
A. That’s correct. 

Mr. Dunn: And August. 

Q. (By Mr. Farmer) And August, too, already? A. No. 

Q. So, he’s two months behind? A. That’s correct. 


s ? s * td . . ° ° 
246 Recross-Examination 


Q. (By Mr. Ennis) Under Article XV, Section 4, 
of the agreement between Local 5 and Mechanical 
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Contractors, isn’t it true that the union does not have the 

right, under the agreement, to withdraw men until the 

board has made a finding with regard to that violation? 

A. What number was that, Mr. Ennis? This section here? 
Mr. Dunn: We will concede that that’s what it says. 
Trial Examiner: All right. 


247 Albert J. Riedinger 

a witness called by and on behalf of the Respondent, being 

first duly sworn, was examined and testified as follows: 
Direct Examination 


Q. (By Mr. Dunn) Mr. Riedinger, you are executive sec- 
retary of the Mechanical Contractors District of Columbia 
Association, Inc.? A. Right. 


* . a * s ° e * e e 


Q. (By Mr. Dunn) You are also administrator of the 


Local No. 5 pension, health and welfare, and apprentice 
training program funds? A. That’s correct. 


. * * * * e . * s e 


250 Q. Now, Mr. Riedinger, the conference Board, 
which is set up under the collective bargaining con- 
251 tract between Local 5 and the Association, has what 
—is made up equally of both union and employer 
members; is that correct? A. Yes, sir. 

Q. Now, do you recall the day that there was a hearing 
had on an alleged violation of the collective bargaining con- 
tract by Local 5 where Akron, through their representa- 
tives, appeared? A. Yes, sir. 

Mr. Ennis: I'll object to the whole line, this whole line 
of questioning. I don’t think that is relevant or material 
to the issues here. 

Trial Examiner: You may have an objection to the whole 
line of questioning, and we'll take the testimony subject to 
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a motion to strike. I don’t know what’s going on here, my- 
self, 

Q. (By Mr. Dunn) At that hearing, did not Local 5 and 
Akron Company appear by Counsel? A. That’s right. 

Q. Was Counsel heard? A. Yes. 

Q. Was representatives of Akron and of Local 5 heard? 
A. Yes. 

Q. Do you recall whether any question was raised by 
Akron, or Akron’s representatives, to the jurisdiction of 
the Conference Board, that is, the right of the Conference 

Board to hear that case? A. No. 
252 Q. You said you don’t recall. Did they, to the 
best of your knowledge, raise such a question? A. 
No. 


Cross-Examination 
Q. (By Mr. Ennis) Now, Mr. Riedinger, you wouldn’t 


know, of your own personal knowledge, whether Akron had 
journeymen plumbers and apprentices on the job at any 
particular time, would you? A. No, sir. 

Q. You don’t go out to the job? A. I don’t care to. 

Q. Youdon’t care? A. No, sir. 

Q. Right. So that, you don’t know, from a period be- 
tween July and today, whether there were journeymen and 
apprentices? A. I have no idea, sir. 

Q. Or whether there was from March to June, 19607 A. 
No, sir. 

@ + + * * e * ° * 


Mr. Farmer: That’s all. 


Redirect Examination 

oe a * * * * * * e 
267 Q. (By Mr. Dunn) Did Mr. DeChard act as a mem- 

ber of the board in this particular proceeding? A. 
No. He disqualified himself. 
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Q. He disqualified himself. He brought the charges 
against the Akron Company, did he not? A. That’s right. 


s * * * * ° * * ° i 


271 Recross-Examination 


Q. Do you send the delinquency reports to the contractor? 
A. No. Ihand that to—I read it off at the meetings 
272 ~=of the trustees. 

Q. Pardon? A. I read those off at the meetings 
of the trustees, which happen once a month. 

Q. And do you know whether the trustees send delin- 
quency reports? A. Well, what do you mean by delin- 
quency reports? That’s—— 

Q. If a contractor has not paid the contributions which 
the trustees feel are due, is there a delinquency report sent 
to the contractor? A. Yes. We frequently write to the 
contractor, if he’s a little behind, and—‘‘Let’s get up to 
date.”’ 

Q. And, usually, how long do you give the contractor— 
how soon after the delinquency occurs are these notices 
sent out? Do you have any idea? A. Well, if there was 
a meeting tonight, tomorrow morning, or the next day a 
letter would go out to whoever they were, the individual. 

Q. When it appeared that Mr. Grossman might be de- 
linquent in his payments, were these notices sent out in 
due course? A. I’d have to go back to the files. I just 
don’t know. I haven’t been prompted for this thing. 

Q. Do any of these exhibits which were introduced, which 
you looked at, contain any such notice to— A. I don’t 

know. 
273 Q. —to Akron, or Mr. Grossman? A. No. 

Q. So, then, the regular notice of delinquency in 
payments was not sent to Mr. Grossman, as far as you 
know? A. There have been times when I’ve called people 
up to get them in, people who normally—or perhaps forgot, 
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I don’t know why, but there have been times when some- 
body’s on vacation, and you call somebody up, and they 
generally come in in a couple of days. 

Q. Did you call Mr. Grossman to ask—— A. I don’t 
think I ever talked to Mr. Grossman about these things. 

Q. So, then, so far as you know, Mr. Grossman may have 
forgotten, or overlooked these payments? A. It’s possible. 
I can’t answer for Mr. Grossman, I’m sorry. 
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Excerpts From Stipulated Testimony From Civil Action No. 
1773-60, United States District Court for the District of 
Columbia (June 16, 1960): 


Sidney Grossman 


was called as a witness by the petitioner and, being 
first duly sworn, was examined and testified as fol- 
lows: 


Direct Examination 
By Mr. Ennis: 


Q. What is your occupation, Mr. Grossman? A. Me- 
chanical contractor. 

Q. By whom are you employed? A. By Akron Mechan- 
ical Engineers. 


. * * * * * * * es e 


Q. Approximately how long has Akron been en- 
gaged in business in the construction industry as a 
subcontractor? A. Approximately nine months. 
Q. Was this about the time that Akron was incorporated? 
A. That is right. 
Q. Was there any prior company to Akron? A. No. 
Q. Any predecessor company? A. No. 
Q. What position if any do you hold in the Akron Com- 
pany? A. I am president of the firm. 
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60 Q. Now with regard to the Arthur Venneri Com- 
pany, do you have one or more than one contract with 
Arthur Venneri? A. We have two. 

Q. And what do these contracts cover? What construc- 
tion projects? A. On the supply facilities, which is one 
of them, we have the mechanical contract and hauling, which 

is the inside and outside. On the other one, which 
61 is noted as SAM-2 and CRT-2, we have only 5 feet 
within the property line. 

Q. Is that the hangar project? A. That is the hangar 
project. 

Q. At what location will the work be performed under 
these contracts? A. At Andrews Air Force Base. 

Q. Do you have any other contracts calling for the per- 
formance of work by the Akron at the Andrews Air Force 
Base? <A. Yes, sir. 

Q. Which contracts? A. Grunley Walsh is called the 
OPS; O-P-S job. 

Q. Is that an abbreviation for something? A. It is an 
abbreviation for Operation Mission Training. They eall 
it OPS. 

Q. And the other job which you mentioned? A. Is F. D. 
Rich. We didn’t start that yet. 

Q. That is also at Andrews? A. Andrews, yes, sir. 

Q. Do you have any other performance contracts at the 
Air Force base? A. We have the supply facilities. 

Q. We have already gone over that. A. Those jobs. 
That is all. 


65 Q. Will you describe briefly the circumstances lead- 

ing up to Akron’s execution of its contract with 
Local 5. A. When the firm of Akron was begun we started 
to bid jobs and we had no occasion to belong anywhere 
until we secured such jobs. Then we had the good luck to 
pick up these jobs. We signed them up and we proceeded 
to start to join up with the necessary trades so that we 
could perform this work. 
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I went down to Local No. 5 and was introduced to Mr. 
DeChard at his office and told them what my purpose was 
for being there. And he was very polite. And he asked 
me who I did work for, or who I was going to work for. 
And I told him of these jobs. He immediately asked me 
what portion of the work I had. And I explained to him the 
jobs as they have been explained here. And he told me that 
that was wrong, that we should get the inside and the out- 
side. 


A. Mr. DeChard, Mr. Rhodes, myself and Joe, Joe 

Venneri, were in the office at 1906 K Street, North- 
west. And the meeting was brought about to try and secure 
men for this job, as delay would incur a terrible expense 
because a lot of work has to be prepared even before the 
building is begun, so that when the plumbing is put in we 
can move as fast as the building moves up. Otherwise if 
we would prefabricate this pipe as it goes up, they would 
all have to wait for us. We just couldn’t move that fast. 
And we knew that. And with that thought in mind we were 
trying to get everybody to agree. In the office were the 
four of us there. There was a lot of talk pro and con, and 
no agreement was reached at all. They were adamant in 
their views that they would not supply the men and that is 
the way they left it. 


Q. Was that conditioned upon Venneri’s not re- 

68 assigning the letting of this outside work to a con- 

tractor who would perform it with plumbers repre- 

sented by Local 5? A. That is right. If he would give me 
the inside and the outside. 

Q. If who would give it to you? A. If the Venneri Com- 
pany would give me both the work for the inside and the 
outside, then they would supply men. And that was the 
whole effort, that was the whole cause for the meeting. 
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But if he wouldn’t give me the outside they would not 
supply men, and have maintained that. 

Q. You do not have the outside? A. I have no way to 
get the outside nor have I got a right to it. 

Q. Have you begun work on any of Akron’s four con- 
tracts at the Air Base? A. We have begun on the OPS 
job, which is the Grunley Walsh as the contractor. We 
have begun on the supply facilities on January—oh, I 
would say towards the end of that month. We received a 
load of pipe. It was a mixed load. Some of it was for 
the Grunley Walsh job and some of it was for the SAM-2 
and CRT-2 job. 

When the foreman picked it up the bill showed how much 
pipe is for one job and how much pipe is for the other job. 
Immediately there was a question as to what to do with 

the SAM-2 and CRT-2 pipe. 
69 Q. That SAM-2 and CRT is the Venneri hangar 
job? A. The Venneri hangar job. And we requested 
that it be put on the SAM-2 job, on the site, for two things: 
First, that is where it belonged. 

Mr. Dunn: You requested who? 

A. We requested men from Local 5 to unload it on the 
job shown on the invoice, which is what is supposed to be 
done and is done at all times. The report we had was that 
they were not supposed to touch that pipe. 


By Mr. Ennis: 


Q. The report—were you there that day? A. Yes, I was 
there. 

The Court: Who reported it? 

The Witness: I am sorry, if I am not clear. 

The Court: Who told you that? 

The Witness: The foreman on the job called up and told 
us, that was—at that time it was a man from Local No. 5, 
his name is Courtney. Told us that he wasn’t supposed to 
touch that job, his orders from Local 5, from Mr. Rhodes, 
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was that he is not to touch anything pertaining to SAM-2 
and CRT-2. 


* * * . . * * . * e 


But they agreed, being it was on the truck, to take 
it off the truck and leave it on the Grunley Walsh 
job, which was not where it belonged. It had to come off 
the truck. They agreed to that. There was nothing else 
I could do, and I said fine. The next load of pipe I believe 
was the Grunley Walsh pipe so we had no argument. Then 
I was there. I didn’t know whether it would come mixed 
load or not. That pipe had stood on that job from Janu- 
ary twenty-something, I don’t know the exact date offhand, 
until two weeks ago, when we moved it. We had to start 
to prefabricate this work, otherwise the job would just 
come to a grinding stand-still. 


By Mr. Ennis: 


Q. Who moved it? A. The men who are in Ak- 
71 ~~‘ ron’s employ. The plumbers that we have on the job 
now. 

Q. Are they represented by Local 5? A. No. 

Q. Did you ask your employees who had been referred 
to you to fabricate that pipe? A. Several times between 
the time of the arrival of the pipe and between approxi- 
mately the end of March, being the weather was so bad, 
sometimes you couldn’t do work on the field. But when 
we prefabricate the pipe we make sort of a lean-to and you 
can work. And it was a question of two or three hours left 
over in the day, instead of sending them home we asked 
them would they prefabricate some of the pipe. And of 
course that SAM-2 was always in one pile, and if we told 
them to prefabricate it, they refused, absolutely refused. 
And never did prefabricate any of that pipe. 

Q. Did you have any discussions with any representa- 
tives of Local 5 about the moving or fabrication or handling 
of that pipe? A. We had discussed it with Mr. Rhodes 
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many times. I know we told him, too, that that pipe in- 
volves a terrific bill that we had to pay; and the Corps of 
Engineers would not pay us. You see, they will pay you 
for material on site, if it is on the site. We explained 
him the severe hardship that this caused us, and we 

eouldn’t see where we would hurt anybody by putting 
72 the pipe on the site. And his answer at all times 

was no, it cannot be touched, and not until that job 
is cleared. And that is the way it stood. Many, many times 
have we requested. 

Q. From your testimony, I understand that Local 5 has 
referred its members to you to work on the Grunley Walsh 
job? A. Yes; they have. 

Q. Are they presently working there now? A. They have 
been—I have constantly requested since May 9th, I be- 
lieve, May 9th, I have requested men almost every day. 
And I have telegrams. Not only don’t they answer them, 
they don’t call me, they don’t send anybody, I don’t know 
if they are around. Nobody has come on the jobs, on any 


of the jobs. They absolutely refuse to send men. 


79 Q. Mr. Grossman, have you requested Local 5 to 
refer men to your Venneri hangar job? A. Yes. 
Q. And when was your first request made? A. My first 
request was made approximately the beginning of March. 
Q. Have any men been referred to you by Local 5 to work 
on that jobt A. Never. They have refused. 
Q. During the time which Local 5 was referring men to 
you, on the Grunley Walsh and the supply facilities jobs, 
did they ever refer any of these men to the Venneri 
80 hangar construction project? A. No. The men were 
always instructed, we asked them many times to 
come over, to do work there, and they would never go on 
the job. 
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Q. Did you ask Local 5 to refer men currently, the 
SAM-2, CRT-2 Venneri hangar job? A. I have by tele- 
phone, telegram, every way I knew to communicate with 
them, and never once did they answer me back—or maybe 
once. 

Q. Under Akron’s agreement with Local 5, Mr. Gross- 
man, does Akron look exclusively to Local 5 as its source 
of employees? A. That is what they informed me. 


* * * * * * * * * * 


Q. Were the plumbers which were referred to you 

by Local 5 used interchangeably on the supply facili- 

ties and the Grunley Walsh job? A. Yes. I have my time 
sheets which show that. 

Q. Did you ever attempt to get those employees to work 
on either of the other two jobs? A. We had—we had asked 
them to fabricate the pipe that was standing there. 

Mr. Dunn: Again, Your Honor, this is an important 
phase of his case—‘‘We had asked them.” 

The Witness: I had asked them. 

Mr. Dunn: When and what employees did you talk to? 
I would like to know that. 

The Witness: If you will give me—I will look through 
and will Jet you know. I had asked Courtney many times. 

I had asked Mr. Hirst many times. I can’t even 
g4 start to. I had asked not all of them, but most of 

them. I will let you know exactly who they were. I 
will name them name by name. We had one man there by 
the name of Aluisi, even to a point where he went home 
and didn’t have a full day’s work because he refused to 
do that. 

The Court: You had asked him to do that? 

The Witness: To fabricate work for SAM-2 and CRT-2 
because we didn’t have enough work on the other jobs due 
to the snow and—— 
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By Mr. Ennis: 


Q. That is all in the records. Did you ever ask them to 
go to the location, as to the other work location? A. Sev- 
eral times. 


* * * * * * * * *. * 


85 Q. Does Akron have a sufficient number of em- 

ployees now to carry on its work? A. Definitely not. 

Q. On any of these projects? A. We are short-handed 

right now and trying to throw them around, the few men 

we have, to just keep us so we will keep everybody content. 
Mr. Ennis: That is all, Your Honor. 


Cross-Examination 


By Mr. Dunn: 


Ls * * * * * ad * * ” 


ST Q. Now, Mr. Grossman, you hire mostly plumbers 
and steamfitters; is that correct? A. No. It’s 
wrong. 

Q. You point out to me where I am wrong. A. You 
phrase it wrong. You say T hire mostly steamfitters and 
plumbers, no. We have— 

” * * 


*” * * * * * * 


We hire common laborers. We hire sheet metal men. 
We hire people to operate our cranes and back-hoes. They 
constitute about 70 per cent of the men, 60 per cent, some- 
where in that area. You are not the biggest one on the job. 


* * * * * * * * * * 


89 Q. In any event, no matter whether you were in- 
troduced or not, you came to the local hall of Local 

5 voluntarily? A. Right. 

Q. No one pressed you to do it? A. Right. 

Q. No one restrained you? A. No. 

Q. No one coerced you? A. No. 

Q. You asked that you be permitted to sign an agree- 
ment with Local 5? A. Correct. 
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Q. At the time that you asked Local 5 to sign an agree- 
ment with you, did Local 5 represent any of your em- 
ployees? A. Represent any of my employees? 

Q. Was Local 5 the collective bargaining agent for any 
of your employees? A. I never belonged to them. I had 
no employees. I had no work. 


93 Q. Your testimony, Mr. Grossman, is that this 

conversation took place after January the 1st or 
after December 30th in any event, after you had signed 
the contracts with the Venneri Company? A. I don’t 
know when, the date that I was in there. I really don’t. 
I am not sure of that date at all. 


* * * * * * e * * * 


The Court: Do you mean that this conversaiton took 
place after you got those jobs, after you had the con- 
tracts? 
94 The Witness: I can’t recollect whether it was be- 
fore or after. It might have been before. It might 
have been that I was in there speaking to him. I really 
can’t recollect because I had no occasion to hold the date 
in my mind. 
The Court: I am not concerned about the date now but 
I am concerned about whether or not you had these con- 
tracts before. 
The Witness: I am not sure. 
The Court: Before you had this conversation with the 
union. 
The Witness: I really am not sure. It is very vague in 
my mind as to just when it was. 


99 Q. After you left the office of Local 5 no one 

called you on the telephone as a representative of 
Local 5, no one wrote you a letter, no one came to your 
office and threatened or coerced you or restrained you into 
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signing this collective bargaining agreement, did they? 
A. No. 

Q. No one said a word about it? A. No. 

Q. You voluntarily put the collective bargaining agree- 
ment back in the mail signed? A. Yes, sir. 

Q. Which is the agreement which is in evidence now? 
A. Yes, sir. 


* s s e m * a e * * 


100 Q. Are you aware that as far as Loeal 5 is con- 
cerned, and as far as many of the other erafts in the 
District of Columbia, that most of the members of the union 
solicit their own work, their own work such as this total 
stranger that you have testified to came to your job and 
asked you if there was any work a few days ago? 
101 A. Not a few days ago. Today. 
Q. Are you aware that is the general practice in 
the District of Columbia? A. Well, if I may, I thought I 
was aware of it until Mr. Rhodes, who is very adamant in 
his views, told me that if I wanted anybody that it would 
have to come through the hall, with the result we have one 
man who came to work for us, has never been paid. He is 
afraid to come back for his pay, and I called Mr. Rhodes 
up at night at his home and told him that that man is com- 
ing down to the hall, to tell him he is working for us. We 
never saw that man again. And Mr. Rhodes had a lot of 
things to say to me which I cannot repeat in this court. 
At his home phone. So I was aware of the belief, as I 
have never belonged to the AFL, and I was made to believe 
by Mr. Rhodes that anybody I want comes from his hall 
and only from his hall. He was very clear about that. 
More than once. 

Q. How many men do you have on the CRT-2, the two 
hangars job, let’s refer to them that way, how many men 
on the two hangars job? A. When? Today? 

Q. Today. A. I have, I believe, four men. They are 
seattered over all the jobs, and when I just did the OPS 
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job I had five men, so I am running rather thin on four 
jobs. 
Q. Now, are these five men members of Local 5? 
A. No, sir. 
Q. Are they members of any union? A. Yes, sir. 
Q. And what union are they members? A. AFL-CIO; 
yes. 
Q. What union? A. I don’t know what union they be- 
long. They have their cards. And they are very glad to 
work and are doing a good job. 


* & * . * * * e * * 


Q. You say they belong to AFL-CIO Union? A. I think 
they come out of Beckley. 
Q. West Virginia? A. Yes. 


+ * * * * * * e * * 


103 Q. But you did, when you secured their services, 
were they living in Beckley, West Virginia? A. I 
believe so. 

Q. How did you come about getting these members from 
Beckley, West Virginia? A. Local No. 5 was not giving 
me any men. I was threatened with suit unless I performed 
the job I had to do. And I was forced to look for men. 
Local No. 5 would not speak to me on the telephone, would 
hang up on me. Mr. Rhodes hung up on me three or four 
times and used very profane tone with me. They would 

not answer me. They would not write tome. I had 
104 no way to communicate with them at all. 
Q. They wouldn’t refer men to the job? A. They 
wouldn’t refer anybody. 


“ * ° * * * * ° * . 


134 Q. Now, the only job that Local 5 has not referred 

men to you is on the CRT-2 job and the SAM-2 job 
where you have taken only the inside plumbing work? A. 
That is not true. For the last six weeks they haven’t sup- 
plied me with any men and I didn’t start SAM-2 six weeks 
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ago. That is my argument, for the last six weeks they 
have not supplied me for any job, not a man. 


146 Q. Mr. Witness, may I just reconstruct this very 
briefly. You had an agreement with the Venneri 

Company at the time that you entered into your contract 

with Local No. 5; is that correct? A. I had it before. 

Q. Yes. A. That is right. 

Q. And the Local No. 5 was aware of that at the time 
they entered into the agreement with you? A. On the 
first day that I was there, yes. 

Q. On February 15 when you had the meeting of the four, 
namely, the two business agents of Local No. 5, yourself 
and Mr. Venneri, in Mr. Venneri’s office, you have already 
testified, have you not, that the statements made by the 
two business agents of Local No. 5 were that they would 
not furnish plumbers on your project for Venneri, the 

hangar project? A. That is right. 
147 Q. Unless you obtained the entire contract out- 
side and inside? A. That is correct. 


* * s °* * * s e s eS 


Q. Was it stated to them, was it stated to the business 
agents that Nickles had the contract for the outside work? 
A. The arguments stems from that. 

The Court: Yes. They were aware of that, too. 


By Mr. Shibley: 


Q. And they recognized —— 

The Court: No. No. Was it stated to them? 

The Witness: Yes. All the time. It was always stated. 
Even before that. 


s a s * * * e . s 
148 Q. Did the business agents state how they expected 

you to obtain a contract for the outside work when 
the outside work had already been contracted to Nickles? 
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A. Their statement was always that I was supposed to 
get the inside and the outside. 

Q. Do you know of any way in which you could have 
obtained the outside contract when it had already been 
contracted? A. The only way you could do is the other 
party who was doing the outside work would have to be 
removed from the job. 

Q. Terminated? A. That is right. The only way you 
could do the job. 


e oe * ° ° * * ° e ¢ 


Redirect Examination 


* . * e . * * ° e . 


149 Q. Just to clarify one point. Will you state again 

when you signed your contract for the Venneri han- 

gar job with Venneri and when it was executed? A. We 

signed the contract December 30, 1959, with the Joseph 

Venneri Company for SAM-2 and CRT-2, and for the 
supply facilities, too. 

* . * s i e e es 


Cecil E. Rhodes 


was called as a witness by the respondent and, being first 
duly sworn, was examined and testified as follows: 


Direct Examination 


* * * . * * * * * + 


180 Q. Do you recall when you first met with Mr. 
Grossman? A. I am not certain of the date. How- 
ever, my first meeting with Mr. Grossman was in Mr. Ven- 
neri’s office, 1906 K Street, Northwest, in the presence of 
Mr. Venneri, Mr. Grossman, Mr. DeChard and myself. 
Q. Would you explain to the Court the subject of the 
conversation, what was said. A. Well, the subject-—— 
Q. What was the purpose of the meeting? A. The pur- 
pose of the meeting was Mr. Venneri had called me at 
Local 5’s office and seemed to be—wanted to know if he 
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used these two jobs down here, CRT-2 and SAM-2, if he 
gave part of the work to other than plumbers would he get 
plumbers for the part of the work that he would like to 
award to a plumbing contractor. 
Q. That was the purpose of it? You had your 
181 meeting at his office? A. That is correct. He re- 
quested us to come to his office. 

Q. Mr. Grossman was there representing Akron? A. 
Yes. 

Q. You were representing Local 5? A. That is correct. 

Q. Mr. Venneri was there? A. Yes, sir. 

Q. Who else was there? A. Mr. DeChard. 

Q. And Mr. DeChard. That was all that was there? A. 
That is correct. 

Q. What was said at that meeting? A. Well, it was 
made clear to him that—— 

Q. Who made clear to him? A. I made it clear to Mr. 
Venneri that we had been through this before. Mr. Ven- 
neri—my first contact with Mr. Venneri was on the Library 
of Medicine, in Bethesda, building, where he awarded the 
work, I believe, to this same contractor, Nickles, the out- 
side work. And he received proposals from various con- 
tractors around the city, plumbing contractors. However, 
when I heard that he had done this, or was about to do it— 
the fact of the matter he had done it, he had made award 
to other than plumbing contractor for the outside 

work. 
182 Q. At the library job? A. The Library of Medi- 

cine, National Institute of Health. So I contacted 
him and explained to him that our contract with our 
mechanical contractors required us—required them to get 
all the work and if they did not get all the work we did 
not man the work, because it would be in violation of our 
collective bargaining agreement which all the mechanical 
contractors had signed up with us. And I informed him 
of that. 
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So he told me that he had been advised by this one and 
that one—this is Mr. Venneri I am talking about—that he 
could do it this way and that way. I said, “Well, it all 
boils down to this, Mr. Venneri: When it comes time for 
you to get men for that work, for the plumbing work, you 
see those people,” Local 5 would not furnish men for him. 

Q. Was that stated? A. Not to this particular meeting. 
I am going back to my first conversation with Mr. Venneri. 

Q. And as a result of this conversation and the trouble 
that you had at the library job, two letters were written 
that were put into evidence? A. That is correct. As a 
result the time came when Mr. Venneri had to have the 
plumbing work done on the job that could not be done by 
other than plumbers, and he had two other contracts to 
fulfill. He even went out of town to try to get a 

contractor in Pittsburgh, Scotts Lineback Company. 
183 Of course I contacted Lineback and told him what 

the situation was. So finally Mr. Venneri came to 
my office and wanted to know what he could do to straight- 
en the matter out, that he couldn’t get any contractors to 
take his job because they were told that they would not 
have men because it was in violation of the work agreement. 

So when he came to the office I told him that if he would 
stipulate and guarantee in the future that he would see 
that all work was done by plumbers, even though this 
National Library of Medicine he had made a contract with 
somebody other than a plumbing contractor, that we would 
waive that, but in the future he would see that all work was 
done by plumbers, that we would go ahead and allow our 
people to take his contract there, under that condition. 

So he agreed to that. In fact he wrote these two letters 
that you speak about that has been introduced as evidence. 

Q. That brings you up to this meeting, does it not? A. 
Yes. 

Q. What happened there? A. Well, we— 

Q. You put the date of that meeting some time in Jan- 
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uary, was it? A. I believe so. I will not be certain of the 
date. 

184 Q. January or early February? A. It was early 
part of the year. Very early part of the year. 


* * * es s * * e * oe 


189 Q. Then did you thereafter see Mr. Grossman in 
his office on Fourteenth Street? Was that the next 
time you saw him? A. Yes; that is correct. 

Q. And this was the time that you referred to in refresh- 
ing your recollection as some time in April of 1960? A. 
That is correct. I assume that is so. I mean, I believe 
that is so, yes, sir. 


~ * ° * * * ° ° e 


195 Q. Now, what else developed at this meeting, Mr. 
Rhodes, in respect to a so-called contract that Mr. 
Venneri was supposed to have with Mr. Grossman? A. 
Well, Mr. Grossman no time said he had a contract with 
the Venneri Company or the Rich Company. 
Q. Did he say that he did not have a contract at this 
particular meeting that you are referring to? A. Yes. 
Q. And he showed you these letters to show you that 
he didn’t? A. To convince me, because I was questioning 
him. I told him that I didn’t think he was being completely 
honest about the matter. 
196 Q. Was there a telephone call made to Mr. Ven- 
neri at this particular meeting? A. Yes, there was. 
Q. Mr. Grossman make the telephone call? A. Yes, he 
did. 
* * * s * s s se s * 
Q. Did he permit you to listen in on another line? A. 
After some conversation, he did. Mr. Jolles took the phone 
and handed me the phone and let me listen to it. 


197 A. He also said, he referred to me as Mr. Blank- 
Blank, ‘‘Don’t let him know that we do not have a 
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contract because if you do, I will have to tell the Labor 
Relations Board we don’t have a contract.” 

Q. When you say ‘‘we don’t have a contract,’”’ you mean 
the contract in respect to the installation of the plumbing 
work on the CR-2 and the SAM-2 jobs? A. That is correct. 

Q. And Mr. Venneri said ‘‘Don’t tell the blankety- 
blank,” you, Mr. Rhodes? A. Rhodes. 

Q. That we don’t have a contract? A. That we don’t 
have a contract. 

Q. And he was referring to the work contract? A. That 
is correct. 


Q. And you said that you didn’t want to do it. 

Will you tell the Court why you didn’t want to do it? 

A. Well, number one, we do not—Our men are free agents 

to go get their work, solicit jobs over the telephone, by 

person, or by any other means that they may exercise. A 

man does not have to clear Local 5 before he goes to work. 

He is a free agent, can go to work, solicit his own work 
anywhere, with any people. 

Q. And is the contractor similarly free to contact the 
men himself directly without going through Local 5? A. 
He is. Very, very often he does. In fact, always he does. 
The only time you get referrals from the locals is when 
there is a shortage of help and you have to bring in peo- 
ple from out of town. 


Q. Such as in the peak season between the spring 

and fall when there is a shortage? A. That is right. 

Q. To your knowledge has that always been the practice, 

that the men will solicit their own work and the contrac- 

tors would solicit the mén in turn to work for them? A. 
That has always been, yes. 

Q. Did you give any other reason why you didn’t want 

to change Article VIII? Was there a question about 

reopening the contract, with respect to the contractors? 
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A. That is right. There was a question also of hiring 
halls, exclusive hiring halls, and such as that, and our 
membership is not in favor of exclusive hiring hall where 
would all work have to come through the local union. 


- 

206 Q. You heard the gentleman from Nickles Com- 
pany, Mr. Santill, testify that Local 5 does not have 

any collective bargaining contract with Nickles Company? 

A. Yes, I did. 

Q. Is that a fact? A. That is correct. 

Q. Have you ever referred men to Nickles Company or 
to any excavating contractor? A. I have never referred 
any men to Nickles Company, no. 

Q. Is there any provision in your collective bargaining 
contract that members of Local 5 will only work with or 
for mechanical operators? A. Yes, there is. 

Q. Would you point to the provision, please. A. Article 
VI. Of May 7. 


Q. Which reads: 
“Tt is believed to be to the best interests of the public 
and working conditions to have all materials installed by 
journeymen plumbers and apprentices through a 
207 plumbing contractor licensed as a Master Plumber 


who is signatory to this agreement, mee Sat 


It says that, does it not? A. Yes, it does. 

Q. Do you enter into collective bargaining contracts with 
any contractor other than a mechanical contractor or 
plumbing contractor or heating contractor? <A. No, we 
do not. 

Q. Have you ever told Nickles or any representative of 
Nickles that laborers must be removed from the CR-2 and 
SAM-2 job and replaced with plumbers? A. Have not. 

Q. Have you told that to Venneri or any of his repre- 
sentatives? <A. No, sir. 

Q. Have you told Akron or any of his representatives 


that plumbers must be placed in there and laborers re- 
moved? A. No, sir. 


Cross-Examination 


Q. On that meeting, you testified that Mr. Ven- 
neri called that meeting? A. Yes. Mr. Venneri 
requested we come up to his office, that I come up to his 
office. 
Q. Would you repeat again what the purpose of that 
meeting was for? A. Would I repeat again? 
Q. Yes. A. I can tell you what I thought it was for. 
Q. All right. A. For the purpose of finding out whether 
Local 5 would furnish men to these jobs if they were done 
on a part basis. If the contractor, namely, Akron, did 
receive part of the work. 
Q. What was your answer to that? A. That they would 
not be manned. 


Mr. Dunn: I will stipulate it was announced at 
the meeting that Akron Company was in violation 
of its collective bargaining agreement on the CR-2 and 
SAM-2 jobs, at the meetings to the membership. 
Mr. Youngblood: I accept the stipulation, Your Honor. 
The Witness: I might also say a report of the Joint 
Conference committee was given to the membership. 


By Mr. Youngblood: 


Q. Mr. Rhodes, after that was announced, that they were 

in violation of their contract, was it made known to the 

men when a contractor is in violation of his contract 

220 according to the union that they should not work 
on the job? A. That is the general feeling, yes. 


Q. Mr. Rhodes, are you aware there is another 
contractor, namely, Nickles, who has the outside 
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work, namely, terra cotta work, on the outside of the 
foundation? A. Yes, I am. 

Q. You are aware of that? A. Yes. 

Q. Mr. Rhodes, would you explain to me how Mr. Ven- 
neri could award that work to Mr. Akron without throwing 
Nickles and the hodcarriers off the job? 

Mr. Dunn: I object to the question. 

The Court: Objection overruled. He may answer. 

A. How he could do? 


By Mr. Youngblood: 
Q. How he could do it? A. I don’t know. 


224 By Mr. Farmer: 


Q. Mr. Rhodes, so that I will understand your posi- 
tion, is it your position that so long as Mr. Venneri 
has two subcontractors, one who has the inside work and 
is a mechanical contractor and the one who has the outside 
work and is the utilities contractor, that no men from 
Local 5 will be referred to Mr. Venneri’s jobs? A. I think 
it would be fair to say, Mr. Farmer, that Local 5 will not 
refer any men to Akron Company, because they have not 
abided by the collective bargaining agreement. Actually, 
we have no quarrel with Mr. Venneri. Mr. Venneri has a 
right to do what he sees fit with that job. That is his job. 
He has a right to do what he sees fit with it. 

Q. Didn’t you testify, Mr. Rhodes, that you heard that 
Mr. Venneri was talking or about to talk with a mechanical 
contractor in Pittsburgh and that you called—— A. 
That—— 

Q. May I finish my question, please? A. Sure. 

Q. —that you called that mechanical contractor 
225 and told him not to do business with Venneri? A. 
No; I didn’t tell him not to do business. 

Q. You asked him not to? A. I told him what the situa- 

tion was. 


Q. And what was the situation that you described to 
him? A. That Mr. Venneri was attempting to get some- 
body to take a split contract which would be in violation 
of our agreement and that if Mr. Lineback came to this 
town to do a job, naturally he would look to Local 5 for 
his labor supply; and if he was not in agreement with 
Local 5, which he is—he is a national contractor, and also 
makes him automatically in agreement, and he has to abide 
by the local area contracts. It was merely just pointing 
out to the man what the situation was. 

Q. And you were telling him that it would be impossible 
for him to accept less than all of the plumbing work and 
still do business with Local 5, were you not? A. No. I 
was telling him we would not furnish men, Mr. Farmer. 

Q. Mr. Rhodes, there really isn’t any dispute about this, 
is there? I mean, isn’t it true and without doubt that 
Local 5 will not refer men to any contractor or subcon- 
tractor on that job so long as part of the mechanical work, 


which you regard as your work, has been assigned by 
contractor to members of the laborers union? Right? 
226 «A. That is true. 


* * * ° * * e 


Redirect Examination 


Q. You were asked a final question by Mr. Farmer in 
respect to an assignment of men. The dispute that you 
have, Mr. Rhodes, is with Akron Company, is it not? A. 
That is correct. 

Q. And it is in respect to the refusal or failure of Akron 
Company to take all of the plumbing work included within 
the terms of your collective bargaining agreement? A. 
That is correct. 

Q. Your dispute is with Akron? A. That is correct. 

Q. Any other contractor in the District of Colum- 
227 bia, union contractor, would do the same, you would 
have a direct dispute with that contractor? A. That 

is correct. 
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Q. And you go to your Joint Conference Board to which 
poth of you are parties subject to the Joint Conference 
Board taking action? A. That is correct. 

Q. That is what was done in this case? A. Yes, sir. 


228 Leo DeChard 


was called as a witness by the respondent and, being first 
duly sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Dunn: 


Q. When did you first meet Mr. Grossman? When did 
you meet Mr. Grossman of the Akron Company? A. I met 
Mr. Grossman of the Akron Company in my office at 3628 
Twelfth Street, Northeast, somewhere between December 
40th and the end of December. 


* ° ° ° s o * * ° e 


229 Q. How did it come about that Mr. Grossman met 
with you, Mr. DeChard? A. It seemed that Mr. 
Rhodes had a call from Mr. John Martin of No. 602, the 
Steamfitters Local, that Mr. Martin had signed an agree- 
ment with the Akron Company, and he wanted Plumbers 
Local No. 5 to sign an agreement with Akron Company. 
Q. And Mr. Grossman appeared in the office of the 
Union? A. He appeared in the office of the union, yes, sir. 
Q. Tell the Court of the discussion that you had with 
Mr. Grossman at that time. A. Well, at that time Mr. 
Grossman came in, he sat at the desk there and I asked him 
in reference to any job that he had, and he said he had 
several jobs, one in particular at the present time was in 
Belvoir, and that he was doing other than union jobs. In 
other words, it was a nonunion job. I told him that our 
agreement was a pretty stiff agreement, and that T would 
rather for him to take our agreement, look it over 
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thoroughly, take it to any lawyer or take it to anyone he 
cared to before signing it. 

Q. Did you point out any specific provisions of the 
collective bargaining agreement to Mr. Grossman? A. At 
that time I pointed to him two sections in our agreement 

which were in reference to compensation. 
230 Q. Workmen’s compensation? A. Workmen’s com- 
pensation. I would like to state at this time, if I 
may, that the fact that we point that out is the difference in 
the payment of compensation in Maryland and in the State 
of Virginia. 

Q. You point out any other section? A. Our rates are 
higher in the District and we inform all contractors or new 
contractors to that effect, because the premiums are higher. 

T also informed Mr. Grossman that there was a section 
there governing the question of outside sewerage or 
utilities, outside the property lines, at that time. 


* * * * * * * * * * 


The Witness: Pardon me. Section 33 [sic]. 

By Mr. Dunn: Section 33 [sic] of Article XVII. 

Mr. DeChard, the answer is that you were discussing this 
document rather than this, but both of them are identical in 
language; is that right? A. They both are. 


* * J * * * * * * * 


231 Q. That is good enough. 

At the time that you discussed Article 32 in re- 
spect to contract or taking all the work, did Mr. Grossman 
point out to you that he had in fact jobs with the Venneri 
Company? A. I took it for granted that he was contem- 
plating work with the Venneri Company. I cited the 
occasion—— 

Q. Why did you take that for granted? Did he tell you 
that? A. No. He didn’t say he had an agreement at that 
time. In other words, he had no agreement. In my opin- 
ion, he had no agreement. 
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Q. In your opinion. What did he say, Mr. DeChard? 
Did he say he had a contract with Mr. Venneri? <A. No, 
he didn’t. 

Q. What did he say? A. I asked him who he was doing 
business with, who he was going to do business with. And 
he said the Venneri Company. 

Q. What happened after that? A. Well, I told him that 
on previous occasions we had trouble with the Venneri 
Company, awarding, giving outside work to other than 
contractors who were in agreement with Plumbers Local 5. 
And I told him, I think, if he signed that agreement that 
he would be in trouble. 


232 Q. Now, did Mr. Grossman want to sign the col- 
lective bargaining agreement that day? A. I think 

he would if I hadn’t pointed out those sections to him. 
Q. Did he take the agreement and leave, or was there 
anything further said? A. He took the agreement and it 


probably was ten days or two weeks later the agreement 
came, back signed. 

Q. That is the document I just showed you, Respond- 
ent’s No. 3, is that correct? A. That is ats 


113 


Respondent's Exhibit No. 1 


ARTHUR VENNEBI COMPANY 
Angust 8, 1959 
Mr. Cecil E. Rhodes 
Business Manager 
Plumbers Local No. 5, U.A. 
3628 12th Street, N.E. 
Washington 17, D. C. 


Re: Proper Utilization of Plumbers (Mechanical Con- 
tractors and United Association of Plumbers and 
Pipe Fitters) 


Dear Mr. Rhodes: 


Relative to our meeting regarding the use of plumbers 
to lay all pipe within property limits, it is our intent to 
use plumbers to perform all the necessary mechanical work, 
in accordance with your agreement, with mechanical con- 
tractors in this area on the following projects. 


R F PODS—DOD-55-VAR 

Eng. 49-080-59-44-(45) 

Army Medical Service Graduate School 
Walter Reed Army Medical Center 


Trusting this meets with your approval, I remain, 


Very truly yours, 


Artuur VENNERI COMPANY 
JosepH VENNERI 

Joseph Venneri 

Vice President 
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Respondent's Exhibit No. 2 
ARTHUR VENNERI COMPANY 


August 14, 1959 
Mr. Cecil BE. Rhodes 
Business Manager 
Plumbers Local No. 5, U. A. 
3628 12th Street, N.E. 
Washington 17, D. C. 


Re: Proper Utilization of Plumbers (Mechanical 
Contractors and United Association of Plumbers 
and Pipe Fitters) 


Dear Mr. Rhodes: 


Relative to our meeting regarding the use of plumbers 
to lay all pipe within property limits. We will use plumb- 
ers to perform all the necessary mechanical work, in ac- 
cordance with your agreement, with mechanical contractors 
in this area on the following projects: 


R F PODS—DOD-55-VAR 

Eng. 49-080-59-44-(45) 

Army Medical Service Graduate School 
Valter Reed Army Medical Center 


We will also agree to go along with any decisions made 
by our mechanical contractor on future work. 


Trusting this meets with your approval, I remain, 
Very truly yours, 


Arraur VENNERI CoMPANY 
JosEPH VENNERI 

Joseph Venneri 

Vice President 


Exhibit E of Stipulated Testimony from Civil Action 
No. 1773-60 (D.C. D.C.) 


Washington, D. C., May 4, 1960 
Akron Mechanical Contractors, Inc. 
Wyatt Building 
Washington 5, D. C. 
Gentlemen: 


You are hereby notified that the following charges are 
hereby preferred against Akron Mechanical Contractors, 
Inc.: 


1. Under the provisions of Article IV of the collective 
bargaining agreement between Plumbers Local Union No. 
5 and Akron Mechanical Contractors, Inc., Plumbers Local 
Union No. 5 does hereby charge that Akron Mechanical 
Contractors, Inc. has violated the provisions of the collec- 
tive bargaining agreement, namely Article VIII and Sec- 
tion 32 of the working rules, which provide as follows: 


Article VIII—Labor Supply. In carrying out this 
agreement, the party of the first part, and the party 
of the second part, hereby agree each with the other 
as to work and employment as follows: 


(a) As a term and condition of employment, the 
Union agrees to furnish and supply all necessary jour- 
neymen plumbers and their apprentices as are re- 
quired provided that all work designated in the Work- 
ing Rules and Trade Jurisdiction of the Union is con- 
tracted for, assigned to and performed by journeymen 
plumbers and their apprentices. The party of the first 
part shall be the sole judge as to the competency of 
the journeymen plumbers and apprentices so supplied 
by Local Union No. 5. 


Working Rule 32. It shall be a violation of this 
agreement for any contractor to contract for a job 
where plumbing has been withheld from the plumbing 
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contract by either the owner or the general contractor 
for the purpose of being installed by other than jour- 
neymen plumbers and their apprentices. Plumbing 
work in this paragraph shall include the installation 
of all non-metallic sewers within the property line 
including both sanitary and storm as well as open 
drain tile. 


2. That the said Akron Mechanical Contractors, Inc. exe- 
cuted and signed the collective bargaining agreement with 
full knowledge that all plumbing work, both inside and 
outside, must be contracted for by the plumbing contractor. 


3. That the said Akron Mechanical Contractors, Ine., in 
violation of the terms of the collective bargaining agree- 
ment, has allegedly entered into an agreement or contract 
with Arthur Venneri Company, Inc., a general contractor, 
to do only part of the plumbing work on four jobs at An- 
drews Air Force Base, designated as Hangar CRT-2, 


SAM-2, CRT-3, CRT-4. That all of the outside plumbing 
work on these jobs has been let to another contractor, in 
violation of the terms of the collective bargaining agree- 
ment. That Akron and Venneri had a prejob conference 
with Plumbers Local No. 5 and, at such conference, agreed 
that all plumbing work would be done on these jobs accord- 
ing to the terms of Local 5’s contract with Akron. 


4, The Joint Conference Board is asked, under the provi- 
sions of Article IV, to hear these charges in this case and 
requests an early and immediate hearing on these charges 
and requests that the Joint Conference Board, after hear- 
ing all the evidence in the case, to make findings as to 
whether or not the collective bargaining agreement between 
Akron Mechanical Contractors, Ine. and Plumbers Local 
Union No. 5 has been violated and to further recommend 
such remedy for a breach of the contract, if so found, 
including, but not limited to, a cancellation of the agree- 
ment or such other remedy as would be consistent with the 
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nature of the violation, including compensation to the 
members of Local No. 5 for the number of hours which 
the members of Local No. 5 have lost by the breach of this 
agreement. 

Very truly yours, 

Leo DeCHARD 

Business Agent, Local 5 


Exhibit F of Stipulated Testimony from. Civil Action 
No. 1773-60 (D.C. D.C.) 


MECHANICAL CONTRACTORS 
DISTRICT OF COLUMBIA ASSOCIATION, INC. 


Suite 210 Denrike Bldg., 1010 Vermont Ave., N.W. 
WASHINGTON 5, D. C. 


May 20, 1960 
SUBJECT: 


Arthur Venneri Company-Akron, Inc. 
ANDREWS AIR FORCE BASE Hangars CRT-2; SAM- 
2; CRT-3; CRT-4. 


Based on information given to this Committee, certain 
work is being done on these projects by persons other 
than Plumbers, which is in violation of working agreement 
between Plumbers Local Union #5, and the Mechanical 
Contractors District of Columbia Association, Inc. 

ConFERENCE Boakp 
Franx H. Hares 
Frank H. Haines, 
Chairman 
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Exhibit O of Stipulated Testimony from Civil Action 
No. 1773-60 (D.C. D.C.) 
UNITED ASSOCIATION OF JOURNEYMEN AND APPRENTICES OF THE 
PLUMBING AND PIPE FITTING INDUSTRY OF THE 
UNITED STATES AND CANADA 


Local Union 5 


WASHINGTON, D. C. 
May 24, 1960 
Akron Mechanical Contractors, Inc. 
Wyatt Building 
Washington, D. C. 
Gentlemen: 


You are aware that on May 20, 1960 the Conference 
Board, after a hearing conducted on May 16, 1960 at which 
you were present and represented by counsel, gave its deci- 
sion and found that your company is in violation of the 
current working agreement with this local union on the 
Andrews Air Force Projects CRT-2; SAM-2; CRT-3 and 
CRT. 


Under Article XV-Section 4, this is notice to you that 
the local intends to make effective the provisions of that 
Section unless your firm evidences an intention to comply 
with the Conference Board Arbitration Award. Please 
advise promptly whether or not you intend to comply with 
the award of the Conference Board. 


There has been a substantial amount of work already 
done by workers other than plumbers which is a violation 
of the contract and the award and for which you should 
make arrangements, through this local union, to compen- 
sate your employees, who would have performed the work 
had it been properly assigned. On this latter subject, we 
are willing to meet and confer at your earliest convenience, 
assuming, of course, that you intend to abide by the award. 


Very truly yours, 


James Leo DeCHarp 
Business Agent, Local Union 5 
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General Counsel’s Exhibit No. 5 
Unrrep Association Constitution (1956) 


JuRIspICTION OF WoRK 


Sec. 3. The United Association having full and exclusive 
jurisdiction over the plumbing and pipe fitting industry, 
including the supervision, fabrication, installation and 
maintenance of plumbing and pipe fitting installations of 
every description and character, shall be composed of 
journeymen and apprentices of one craft without jurisdic- 
tional lines of demarcation. 


° % * * a e - e * * 
Better SaNITATION 


Szc. 7. Realizing the constant dangers and innovations 
in our trade, and knowing many of them are injurious to 
the general public in health and sanitation, we advocate and 
recommend that all our members advocate the use of iron 
sewerage exclusively in the construction of all buildings in 
their respective localities, knowing it will be beneficial to the 
health of the community, and we urge our members to use 
every endeavor to interest the public health and welfare 
commissions of their respective localities to enact rules 
and regulations safeguarding this installation for the 
health of the general public. 


7 ° om * * s * e e * 
Worxrinc Witn Non-MEmMBERS 


Sxzc. 209. No member of the United Association shall be 
permitted to work on any job where men other than mem- 
bers of the U.A. are installing work which comes under the 
jurisdiction of the United Association. Local Unions fail- 
ing to comply with this law shall be subject to discipline in 
the form of an assessment, suspension or expulsion by the 
General President of the United Association, regardless of 
any agreement between employer and employee, except 
where, in the judgment of the General President of the 
U. A. it is deemed otherwise. 


* * * * * * a e * * 
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Jurispicrion oF WoRK OF THE Unrrep ASSOCIATION OF 
JouRNEYMEN AND APPRENTICES OF THE PLUMBING 
AND Pree Frrrine [npustRY OF THE 
Unrrep States AND CANADA 


By the decisions of the American Federation of Labor, 
rendered at both the Atlanta and Rochester conventions, 
the substance of this action of these conventions of the 
American Federation of Labor was that there was only 
room for one organization in the pipe fitting industry. 
And, that the United Association of Journeymen Plumbers 
and Steam Fitters is recognized as the only organization 
having complete control of the pipe fitting trade and in- 
dustry in its entirety throughout the United States and 
Canada. 

* * * ° * ° ° * * * 

The following is the jurisdiction of work of the United 
Association of Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry of the United 
States and Canada 


1. All piping for plumbing, water, waste, floor drains, 
drain grates, supply, leader, soil pipe, grease traps, sewage 
and vent lines. 

* * . * = * . * . 2 

4. All water services from mains to buildings, including 
water meters and water meter foundations. 

5. All water mains from whatever source, including 
branches and fire hydrants, etc. 

6. All down spouts and drainage areas, soil pipe, catch 
basins, manholes, drains, gravel basins, storm water sewers, 
septic tanks, cesspools, water storage tanks, etc. 


* * * * * ° * * * * 


9, All lawn sprinkler work, including piping, fittings, 
and lawn sprinkler heads. 


Dees 


= 


oe Sete eS 
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47. The handling and using of all tools and equipment 
that may be necessary for the erection and installation of all 
work and materials used in the pipe fitting industry. 

“” - = * * * e * & * 
General Counsel's Exhibit No. 6 
AGREEMENT 
between 


Mechanical Contractors 
District of Columbia Association, Inc. 


and 
Locat Unton No. 5 


United Association of Plumbers and 
Pipe Fitters 


Artictes oF AGREEMENT 


This Agreement made August 31, 1957, by and between 
the Mechanical Contractors District of Columbia Asso- 
ciation, Inc., hereafter called Association, party of the 
first part, for and on behalf of all contractor members of 
said Association (a list of all contractor members of said 
Association is attached to this Agreement) and Local 
Union No. 5 of the United Association of Journeymen and 
Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada (AFL-CIO), hereafter 
called Union, party of the second part, or their successors. 
The provisions of this Agreement shall be binding on those 
contractors who are not members of said Association but 
who become signatory hereto. 


oe * * es ° 
Agricie II 
Recognition 


The Mechanical Contractors District of ‘Columbia Asso- 
ciation, Inc., and all other employing contractors becoming 
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signatory hereto recognize the Union as the sole and ex- 
clusive bargaining representative for all journeymen 
plumbers and their apprentices in the employ of the em- 
ployers and engaged in any and all plumbing work covered 
by this Contract and the Working Rules with respect to 
wages, hours and other terms and conditions of employ- 
ment. The Union also recognizes the Mechanical Contrac- 
tors District of Columbia Association, Inc., Washington, 
D. C., as the collective bargaining agency for its Employ- 
ing Contractor Members who contract for work which comes 
within the trade and territorial jurisdiction of the Union. 


* * * ” * * * * e ° 
Articts IV 
ConFERENCE Boarp 


The Association and the Union shall form a Conference 
Board consisting of six (6) members, three (3) members 
to be appointed: by the Association and three (3) members 
to be appointed by the Union. The Board shall have full 
power to adjudicate all questions in dispute which concern 
the application or interpretation of any provisions of this 
agreement which affect either members of the Association 
or any signatory contractor hereto. All such questions in 
dispute may be submitted either by a contractor member 
of the Association, any other signatory contractor hereto, 
or by the Union. The names and addresses of all mem- 
bers of this Conference Board shall be sent to the Secre- 
taries of the Association, the Union and all contractors 
signatory hereto. 


At the meeting of the Conference Board which shall be 
held monthly, if necessary, party of the first part and 
party of the second part shall have an equal number of 
votes, whether all members shall be present or not. Five 
members shall constitute a quorum and all members shall 
abide by its decisions. All disputes between contractor 
members of the Association and the Union shall first be pre- 
sented at the regular meetings of the Association and the 
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Union, respectively, and any dispute between the Union 
and any other signatory contractor hereto shall be sub- 
mitted directly to the Conference Board. 


Should charges be made against either the Association, 
the Union or any other employing contractor signatory 
hereto, he shall be given one week from receipt of written 
notice to present his defense. 


For the proper conduct of business, a Chairman shall be 
chosen at each meeting, but he shall preside only at the 
meeting for which he is chosen. The duty of the Chairman 
shall be that usually incumbent upon a presiding officer. 
The Chairman shall be allowed to vote on all questions 
should he so desire. 


ARTICLE V 
Arbitration Board 


In the event of the failure of the Conference Board to 
agree upon any question concerning the application or 
interpretation of any provision of this agreement, the 
matter shall be referred to an Arbitration Board consist- 
ing of three (3) members. One Arbiter shall be selected 
by the Association, one arbiter shall be selected by 
Local Union No. 5 of the United Association; and these 
two Arbiters shall select a third Arbiter, who shall be a 
totally disinterested party, and their decision shall be final 
and binding upon the Union, or either the employer mem- 
ber of the Association or any employer contractor signa- 
tory hereto. The Arbitration Board shall have power only 
to determine a dispute concerning the application or inter- 
pretation of any provision under this Agreement, and shall 
have no power to alter, repeal, or modify any of the provi- 
sions of this Agreement. 
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Arricte VI 
Installations or Material Handling 


It is believed to be to the best interests of the public and 
working conditions, to have all materials installed by 
journeymen plumbers and apprentices through a plumbing 
contractor licensed as a Master Plumber who is signatory 
to this agreement, and who conducts a legitimate place of 
business. The importance of this phase of work from the 
standpoint of public health and safety demands unified re- 
sponsibility. Any deviation from this method of procedure 
is a violation of this agreement. 


* * * * * * os * * * 
Asgticte VIII 
Labor Supply 


In carrying out this agreement, the party of the first 
part, and the party of the second part, hereby agree each 
with the other as to work and employment as follows: 


(a) As a term and condition of employment, the Union 
agrees to furnish and supply all necessary journeymen 
plumbers and their apprentices as are required provided 
that all work designated in the Working Rules and Trade 
Jurisdiction of the Union is contracted for, assigned to and 
performed by journeymen plumbers and their apprentices. 
The party of the first part shall be the sole judge as to the 
competency of the journeymen plumbers and apprentices 
so supplied by Local Union No. 5. 


* ° * * * ° 


ArricLeE XV 


Miscellaneous 


* * * * ° ° * ° ° e 


6. It is further understood and agreed that any contrac- 
tor party signatory to this agreement hereby agrees to 
handle, set and install all piping, equipment and appurte- 
nances according to the 50 articles of the trade jurisdic- 
tional claims of the United Association of Journeymen and 
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Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada * * *. 


. * ° * * e * * * * 


32. It shall be a violation of this agreement for any 
contractor to contract for a job where plumbing work has 
been withheld from the plumbing contract by either the 
owner or general contractor for the purpose of being in- 
stalled by other than journeymen plumbers and their 
apprentices. Plumbing work in this paragraph shall in- 
clude the installation of all nonmetallic sewers within the 
property line including both sanitary and storm as well as 
open drain tile. 


Respondent's Exceptions to the Intermediate Report 
of the Trial Examiner 


18. To the failure of the Trial Examiner to find (or to 
make any reference whatever) that the question of the vio- 


lation by Akron of Section 32 of the collective bargaining 
agreement had been formally and legally submitted to a 
duly constituted arbitration board, to wit the Conference 
Board, and that that Board has found Akron to be in vio- 
lation of the collective bargaining agreement in respect to 
the two jobs in question. To the failure of the Trial Ex- 
aminer to give any legal weight whatever to the resolution, 
determination and award of the arbitration board as a 
final decision binding upon Akron and requiring Akron to 
abide by such decision. 


19. To the failure of the Trial Examiner to find that the 
Respondent was not in violation of Section 8(b) (4) (i) (B) 
by its refusal to refer men after the Conference Board 
made its award against Akron when the collective bargain- 
ing contract specifically states that the union may refuse 
to supply men when the Conference Board finds a con- 
tractor in violation of the agreement. 
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93. To the action of the Trial Examiner in completely 
failing to give any legal status to the arbitration provi- 
sions of the collective bargaining agreement and in total 
disregard of the applicable decisions of the United States 
Supreme Court which require the parties to a collective 
bargaining agreement to resolve their differences through 
the arbitration process, rather than through the courts or 
the Board. 


UNITED STATES COURT OF APPEALS 

YOR THE DISTRICT OF COLUMBIA CIRCUIT 
Local NO. 5, UNITED ASSOCIATION OF 
JOURNEYMEN AND APPRENTICES OF THE 
PLUMBING AND PIPE FITTING INDUSTRY 
Of THE UNITED STATES AND CANADA, 
AFL-CIO, 


Petitioner, 


No. 17130 


Ve 


NATIONAL LABOR RELATIONS BOARD, 


wees yy yy YY YY YY 


Respondent. 


Before: Bastian, Burger and Wright, Circuit Judges. 


This cause cane on to be heard upon a petition to review and set-aside,’ 


and cross-petition for enforcement of, an order of the National Labor Relations 
Board dated June 26, 1962. The Court heard argument of respective counsel on 
March 26, 1963, and has considered the briefs and transcript of record filed 

in this cause. On June 6, 1963, the Court, being fully advised in the premises, 
handed down its opinion, enforcing the Board's order, as modified. In conformity 
therewith, it is hereby, 

ORDERED, ADJUDGED AND DECREED by the United States Court of Appeals 
for the District of Columbia Circuit that Local 5, United Association of 
Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of the 
United States and Canada, AFL-CIO, its officers, representatives, agents, 


successors and assigns shall: 


1. Cease and desist from: 


(a) Engaging in, or inducing or encouraging employees of Akron 


Mechanical Contractors, Inc., or of any person engaged in commerce or,an in- 


dustry affecting commerce, to engage in a strike or refusal in the course of 
their employment to use, manufacture, process, transport, or otherwise handle 


or work on any goods, articles, materials, or commodities or to perform any 
| 


services where an object thereof is to force or require Akron Mechanical Con- 


tractors, Inc., or any other employer or person to cease doing business with 


Arthur Venneri Company, or to force or require Arthur Venneri Company) or any 


other person to cease doing business with Nickles Bros., Inc. 
(b) Threatening that it will not refer or otherwise furnish 

individuals for employment to Akron Mechanical Contractors, Inc., or os other 
person engaged in an industry affecting commerce, according to the provisions 

of an applicable contract, or refusing to refer such individuals for mlowmenct 
in order to force or require Akron Mechanical Contractors, Inc., or any employer 
or other person to cease doing business with Arthur Venneri Company, = to force 
or require Arthur Venneri Company or any other person to cease doing business 
with Nickles Bros., Inc. 
2. Take the following affirmative action which the Board has found 


will effectuate the policies of the Act: 


(a) Post in conspicuous places in the said Union's business 
offices, meeting halls and all places where notices to members are customarily 
posted, copies of the notice attached hereto and marked "Appendix." Copies 
of said notice, to be furnished by the Regional Director for the Fifth Region 


(Baltimore, Maryland), shall, after being duly signed by the said Union's 


ii 


authorized representative, be posted by the said Union immediately upon receipt 


thereof and be maintained by it for 60 consecutive days thereafter. Reasonable 


steps shall be takon to insure that such notices are not altered, defaced, or 


covered by any other material. 

(b) Furnish to the aforesaid Regional Director signed copies of 
the notice attached hereto as Appendix, for posting by Akron Mechanical Con- 
tractors, Inc., and Arthur Venneri Company, they being willing, at places where 
they customarily post notices to their employees. 

(c) Notify the aforesaid Regional Director, in writing, within 
10 days from the date of this Decree, what steps have been taken to comply 


herewith. 


fof -—«- WATER. M. BASTIAN 


eee ee eS 
Judge, United States Court of Appeals 
for the District of Columbia Circuit 


WARREN EB. BURGER 


ee 
Judge, United States Court of Appeals 
for the District of Columbia Circuit 


J. SRRLIX WaiGet 


——— 
Judge; United States Court of Appeals 
‘for the District of Columbia Circuit 


APPENDIX 
NOTICE TO ALL EHUPLOYEES 


PURSUANT TO 


A Decree of the United States Court of Appeals enforcing an order of ithe 
National Labor Relations Board, and in order to effectuate the policies 
of the National Labor Relations Act, as amended, we hereby notify you that: 


WE WILL NOT threaten, coerce or restrain AKRON MECHANICAL | 
CONTRACTORS, INC., or ARTHUR VENNERI COMPANY, or any other | 
person by refusing to refer or otherwise furnish individuals 
for employment to AKRON MECHANICAL CONTRACTORS, INC., or any 
person, according to the provisions of our contract, for an 
object of forcing or requiring AKRON MECHANICAL CONTRACTORS , 
INC,, to cease doing business with ARTHUR VENNERI CCMPANY, jor 
to force or require ARTHUR VENNERI COMPANY to cease doing 
business with AKRON MECHANICAL CONTRACTORS, INC., OR NICKLES 
BROTHERS, INC., or to force or require any other person to | 
ceasc doing business with ARTHUR VENNERI COMPANY, 


WE WILL NOT induce or encourage employees of AKRON MECHANICAL 
CONTRACTORS, INC., or of any person engaged in commerce or an 
industry affecting commerce, to engage in a strike or refusal 
in the course of their employment to use, manufacture, process, 
transport, or otherwise handle or work on any goods, articles, 
materials, or commodities or to perform any services where: 

an object thereof is to force or require any employer or other 
person to cease doing business with ARTHUR VENNERI COMPANY | re 
any other person, 


LOCAL 5, UNITED ASSOCIATION OF 
JOURNEYMEN AND APPRENTICES OF THE 
PLUMBING AND PIPE FITTING INDUSTRY 
OF THE UNITED STATES AND CANADA, 
AFL-CIO 

(Labor Organization) 


By. 
(Representative) (Title) 


‘This notice must remain posted for 60 days from the date hereof, and must 
not be altered, defaced, or covered by any other material. 
Employees may communicate directly with the Board's Regional ore 70L 
N. Calvert St., 8th Floor, Baltimore 2, Maryland (Tel: Plaza 2-8460, ext. 2104) 
if they have any question concerning this notice or compliance with its provisions. 


